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Subject: Bureau of Ocean Energy Management (BOEM) Tribal Consultation Guidance

This memorandum provides guidance for BOEM on consultation and coordination with Indian
and Alaska Native tribal governments and with corporations recognized under the Alaska Native
Claims Settlement Act (Guidance). The Guidance assumes that detailed draft consultation
requirements developed by the Office of the Secretary for promulgation in the Departmental
Manual at 512 DM 4 and 512 DM 5 will be made final and that BOEM’s own process should
conform to those requirements now, with adjustments for any revisions when the draft chapters
become final or are revised in the future. The Guidance incorporates the departmental
requirements by reference, and does not repeat them. The Guidance may be revised from time to
time as experience is gained, particularly in respect to views expressed by tribal governments
and Alaska Native Claims Settlement Act (ANCSA) Corporations. We expect that the Guidance
will be incorporated in the Departmental Manual at some point. However, the Guidance is
effective as of this date, with a view to ensuring that steps to achieve its critical mandate are not
delayed. The Guidance does not continue BOEM’s Tribal Working Group as a defined entity,
but its work and recommendations are much appreciated, and the Guidance anticipates that
BOEM’s bureau, regional, and program tribal liaison officers and their designees will continue to
collaborate as a team.

Attachments:
BOEM Guidance and Background
Appendix |-Departmental Manual 512 DM 4
Appendix 2-Departmental Manual 512 DM 5
Appendix 3-BOEM TWG Recommendations
Appendix 4-Executive Order 13175
Appendix 5-White House Press Release: Tribal Consultation
Appendix 6-Guidance for Implementing E.O. 13175
Appendix 7-DOI Policy on Consultation with Indian Tribes Order No. 3317
Appendix 8-DOI Policy on Consultation with ANCSA Corporations
Appendix 9-List of Federal Tribal Consultation Statutes, Orders, Regulations, Rules, Policies,
Manuals, Protocols and Guidance



BOEM GUIDANCE AND BACKGROUND
GUIDANCE

1. The BOEM Chief Environmental Officer will serve as the bureau Tribal Liaison Officer
(TLO) and may in turn designate alternate or supporting bureau tribal officers as useful in
administration.

2. The TLO will oversee and will provide, as needed, information and direction on policy
requirements, training, reporting, and other issues for the bureau's overall compliance with
consultation requirements for tribal and Alaska Native Claims Settlement Act (ANCSA)
corporations. The TLO will deliver BOEM's fiscal year annual consultation progress report to
the DOI Tribal Governance Officer by December 31 of each year, and, in coordination with
BOEM’s Office of Policy, Regulation and Analysis, will certify in regulations, or arrange for the
bureau Director's certification, of compliance with E.O. 13175. The BOEM TLO will also
provide representational leadership, as will the Bureau Director, when circumstances warrant.

3. Each region (Gulf of Mexico, Pacific, and Alaska) and program (Strategic Resources,
Environmental Programs, and Renewable Energy) shall review this memorandum and its
attachments, and follow the requirements of 512 DM 4 and 5 for the consultation process and
information reporting.

4. Each region and program shall designate a regional (RTLO) or program tribal liaison officer
(PTLO) and such alternate or supporting tribal officers as it may consider useful to oversee
compliance with this Guidance. Designated RTLOs and PTLOs should have direct access to
regional and program directors and be given effective authority to represent their organizations,
recognizing that some questions will require time for consideration and high level review.

5. To the extent not already accomplished, each BOEM region and program, in consultation with
the TLO or designees, shall identify, and as feasible establish, a relationship and effective path
for communication with federally recognized tribes or ANCSA corporations that may be affected
by actions which the region or program has taken or plans to take.

6. If a region or program, in consultation with the TLO or designees, concludes that a particular
action is likely to affect tribal trust resources, trust assets, or tribal health and safety, or is likely
to have substantial direct effects on one or more federally-recognized tribes or ANCSA
corporations, or otherwise requires consultation, then the region or program shall undertake tribal
consultation consistent with the three stage process set forth in 512 DM 5. Consultation may be
integrated with notice, scoping, and comment opportunities provided under the National
Environmental Policy Act, so long as tribal officials and ANCSA corporations are fully afforded
the early, meaningful, and individualized consultation contemplated by the three stage process.
The TLO or designees will facilitate exploration with regions and programs of the potential role
of the Office of Collaborative Action and Dispute Resolution in the consultation process.

7. Regions and programs shall ensure that BOEM staff whose responsibilities include interaction
with tribal officials have training for that purpose. Planned training should be communicated to
Department of the Interior University (DOIU) and draw from offerings of DOIU as they become



available and are appropriate. The TLO or his designee will be available to assist regional and
program TLOs in coordinating with DOIU. Training that involves informal as well as formal,
interaction with tribal members is encouraged.

8. RTLOs and PTLOs shall prepare succinct but informative fiscal year annual reports in
accordance with the reporting provisions of 512 DM 4 and 5 that address planning and progress.
These reports shall be provided to the TLO no later than October 15 each year in a format
provided by the TLO. The reporting shall include any appropriate updates for leadership contact
information. Alternatively, the reporting may be provided as advised by the TLO through
ongoing input to a shared electronic information system.



BACKGROUND
Executive Order 13175 (November 6, 2000)

The Interior Department responsibilities concerning tribal governments are rooted in the U.S.
Constitution, treaties, statutes, executive orders, secretarial orders, and judicial opinions.
Executive Order 13175 (Appendix 4), issued by President Clinton on November 6, 2000, and
still in force, references these laws and establishes policies for -

"[R]egular and meaningful consultation and collaboration with tribal officials in the
development of Federal policies that have tribal implications, to strengthen the United
States government-to-government relationships with Indian tribes, and to reduce the
imposition of unfunded mandates upon tribes . . . 'Policies that have tribal implications'
refers to regulations, legislative comments or proposed legislation, and other policy
statement or actions that have substantial direct effects on one or more Indian tribes, on
the relationship between the Federal Government and Indian tribes, or on the distribution
of power and responsibilities between the Federal Government and Indian tribes."
[Emphasis added]

E.O. 13175 defines Indian tribes as those entities recognized and listed by the Federal
Government. There are currently 566 tribal entities recognized in the United States. E.O. 13175
notes that the United States recognizes Indian tribes as domestic dependent nations under its
protection that exercise inherent sovereign powers over their members and territory.

Federal agencies are directed by E.O. 13175 to "have an accountable process to ensure
meaningful and timely input by tribal officials in the development of regulatory policies that
have tribal implications." The order requires the head of each agency to designate an official
"with principal responsibility for the agency's implementation" of the order. The order
discourages Federal policies that impose direct compliance costs on Indian tribal governments or
preempts tribal law, and requires early consultation and preparation of "tribal summary impact
statements" for regulations that cause costs not paid by the Federal Government or that are
preemptive. The order also directs Federal agencies to "review the processes under which Indian
tribes apply for waivers of statutory and regulatory requirements and take appropriate steps to
streamline those processes." Waivers are to be considered "to the extent practicable and
permitted by law." In transmitting any draft final regulations that has tribal implications to the
Office of Management and Budget (OMB) for review pursuant to Executive Order 12866, a
Federal agency must include a certification from the official designated to ensure compliance
with E.O. 13175 that all of its relevant requirements have been met.

Presidential Memorandum on Tribal Consultation (November 5, 2009)

President Obama issued a memorandum for the heads of executive departments and agencies on
November 5, 2009 (Appendix 5). That memorandum affirmed Administration policy for
"complete and consistent implementation of Executive Order 13175." The memorandum directed
each agency head to submit a plan of action to OMB for implementation of the order and to
submit a progress report on its actions annually, including designation of an "appropriate
official" to coordinate plan implementation and annual report preparation. President Obama’s
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memorandum was supplemented by a memorandum from the Director of OMB issued on July
30, 2010 (Appendix 6). The OMB memorandum states that agencies should designate tribal
consultation officials by notifying the Office of Information and Regulatory Affairs (OIRA)
Records Management Center at OMB and that agency plans and reports should be submitted to
the OIRA center. The memorandum also provides that tribal consultation officials certifying
compliance with E.O. 13175 may provide the certification through a “statement in the preamble
of a draft final regulation explaining that either the consultation was conducted according to the
requirements of E.O. 13175, or that there was no impact on tribal interests and thus no
consultation was necessary.” Also, the OMB memorandum states that when submitting a draft
final regulation to OMB for review, “each agency must provide a copy of any formal policy-
related correspondence from tribal officials, and must, on request, make available a copy of any
other written communications submitted to the agency by tribal officials . . .”

Secretarial Order No. 3317 (December 1, 2011)

Secretary of the Interior Ken Salazar issued Order 3317 (Appendix 7) on December 1, 2011, to
update, expand, and clarify the Department's policy on consultation with Indian tribes in
compliance with E.O. 13175. Order 3317 states that DOI officials must demonstrate a
meaningful commitment to consultation "by identifying and involving Tribal representatives in a
meaningful way early in the planning process," and that consultation aims to create effective
collaboration emphasizing "trust, respect, and shared responsibility . . ." The order states that the
Secretary will designate a senior Departmental official to serve as the DOI "Tribal Governance
Officer" (TGO), and the Secretary's Chief of Staff currently serves in that capacity. Heads of
bureaus and offices are directed to designate "at least one official to serve as Tribal Liaison
Officer" (TLO) to carry out duties described in the order.

Order 3317 sets forth five fundamental duties:

The Office of Strategic Employee and Organizational Development is directed to
provide the TGO with a plan for development and delivery of training.

- Bureaus and offices are to report annually on "the results of their efforts to promote
consultation with Indian tribes."

- Heads of bureaus and offices are required to certify in a written statement "that is part of
the final publication for all regulations under their purview that the regulatory process
complies with E.O. 13175."

- Ajoint Tribal-Federal Team is established, meeting at least twice a year to "improve the
quality of the Department's consultation practices with Indian tribes."

- An "American Indian and Alaska Native Leaders List" is established to manage and
maintain contacts for all tribes and ANSCA corporations that are eligible for Federal
consultation. This is to be an interactive, electronic database that can be updated readily.
Order 3317 terminated on December 30, 2012, but the order provides that the
"termination of this Order will not nullify the Department's consultation policy, effected
herein." Presumably this means that the order's policies continue in effect.
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Department of the Interior Policy on Consultation with Alaska Native Claims Settlement
Act (ANCSA) Corporations (August 10, 2012)

In this policy (Appendix 8), Secretary of the Interior Ken Salazar restated a provision of ANCSA
requiring that “[t]he Director of the Office of Management and Budget [and all Federal agencies]
shall hereafter consult with Alaska Native corporations on the same basis as Indian tribes under
Executive Order 13175.” [Emphasis added]. However, the policy “distinguishes the Federal
relationship to ANCSA Corporations from the government-to-government relationship between
the Federal Government and federally recognized Indian Tribes . . . and [states that] this Policy
will not diminish in any way that relationship . . .”

Departmental Manual Part 512 Chapters 4 and 5 (Draft, Appendix 1 and 2)

512 DM 4 provides requirements for government-to-government consultation between DOI
officials, tribal officials, and ANCSA corporations. It acknowledges the requirements of E.O.
13175, but bases its policy on the Department's trust responsibilities:

"It is the policy of the Department to recognize and fulfill its legal obligations to identify,
protect, and conserve the trust resources of federally recognized Indian tribes and tribal
members, and consult on a government-to-government basis whenever plans or actions
affect tribal trust resources, trust assets, or tribal health and safety. All bureaus and
offices shall comply with and participate in the consultation process in a manner that
demonstrates a meaningful commitment and ensures continuity in the process."

Chapter 4 reaffirms the roles of the DOI Tribal Governance Officer and bureau Tribal Liaison
Officers, including the TLO's responsibility to provide annual reports to the TGO. The
Department of the Interior University in collaboration with bureaus and other entities with Indian
expertise is responsible for developing and delivering training for implementing Chapter 4's
policy. The Office of Collaborative Action and Dispute Resolution is "responsible for assisting
in planning and facilitating an effective consultation process, negotiated rulemaking, or other
collaborative approach to decision-making." The joint Federal-Tribal team established by Order
3317 is reaffirmed. Consultation with ANCSA corporations is required when "taking
departmental action has a "substantial and direct effect" on an ANCSA corporation. If concerns
expressed by Indian tribes and ANCSA corporations differ, DOI official are to give "due
consideration to the right of sovereignty and self-governance of federally recognized Indian
Tribes." Order 3317 leadership list of contacts is reaffirmed, to be maintained by the Bureau of
Indian Affairs. Annual reporting by bureaus to the TGO is also reaffirmed. Reporting -

"is intended to be comprehensive and may include, but is not limited to, the scope, cost,
and activities of the consultation efforts. The report should also highlight significant
consultation efforts with Indian Tribes; include proposed plans, and recommendations.”

512 DM 5 provides required "procedures and process" for DOI government-to-government
consultations between DOI and tribal officials, and bases its authority on E.O. 13175. Similar to
Chapter 4, Chapter 5 requires consultation with tribal governments when "a determination is
made of a possible impact on Indian trust resources, trust assets, or tribal health and safety," The
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chapter reaffirms the importance of respect for tribal sovereignty and the need for more than
letter exchanges to achieve "meaningful dialogue." Chapter 5 sets out three "stages" for
consultation with tribes to be carried out "for a departmental action with tribal implications." The
three stages, provided in full in Attachment 2, are an initial planning stage, where DOI provides
notice of issues that may warrant consultation and gives adequate opportunity for feedback; a
proposal development stage, where specific approaches for collaboration are developed and
advanced, such as meetings or negotiated rulemakings; and a final federal action stage, which
implements a post-consultation review process that invites tribal feedback or considers the need
for training or technical assistance concerning the final federal action.

Chapter 5, as does Chapter 4, requires DOI officials to consult with ANCSA corporations when a
departmental action has a "substantial direct effect." Chapter 5 also reaffirms the joint Federal-
Tribal consultation team and states that the Secretary will appoint six to eight tribal leaders to
serve on the team for terms not to exceed two years. Furthermore, Chapter 5 reaffirms the
annual reporting requirement of bureaus and offices, stating that -

"Each bureau/office TLO must collect administrative records of all its tribal consultations
held each fiscal year and prepare a report to the TGO detailing its findings and include
recommendations for improvement. Each bureau/office report is due to the TGO no later
than December 31 of each year."

List of Federal Tribal Consultation Statutes, Orders, Regulations, Rules, Policies, Manuals,
Protocols and Guidance (January 2009)

This list (Appendix 9) was prepared by the Consultation and Coordination Advisory Group of
the White House — Indian Affairs Executive Working Group. It does not purport to be
comprehensive or all encompassing, but it is relatively detailed and a good reference to various
policies not reviewed above that may trigger or guidance consultation.



