WDCS

Whale and Dalphin Conservation Society

Table |. Summary of 2004 and 2007 North Atlantic Right Whale Incidents

Compiled using data obtained from by the National Marine Fisheries Service Offfice of Protected
Resoarces” Marine Mammal Health and Stranding Response Program, Northeast Regional Office, and
Southeast Regional Office with Assistance from the Provincetown Center for Coastal Stusdies, New
England Agquarium and Weods Hobe Oceanczraphic Institution. Infarmation Current as of April 2, 2007

Summary Table:
Sex Dhate Alive or Dead Cause of Death
Location
1 Male (calf) 2304 FL Dead Unkpown
2 Feemale {adulr; 2T NC Dead Ship Strike suspected
pregnant)
3 Female (adult; V124004 NC Dead Ship Strike
pregnant)
4 Unknown 1204 MA Dead Carcass not retrieved *
5 Fenuale (adulty 1903 MaA Dead Carcass nod retrieved*
O Female {adult; 1205 GA Dead Infection from previows vessel
presnarit} strke
T Female (adult} 3305 VA Dead Ei |
8 Female (adulth XTI GA Injuered Ship Strike
Likely dead
° Female (9yrs 428005 MA Dead Suspected ship strike
old}
|U] Unknown T3S MA Alive-Sinke Vessel Strike
1 Male (calf) 011005 FL Dead Ship simke
[F] Calf 011606 > Alive-Strike Ship strike
13 Female (Calf) 1722106 FL Dead Fishing Gear Entanglement.
4 Juvenile e SE Alive-Strike Vessel strikie- not resighted,
Region
IH Female (sub 51806 NY Dead Carcass was pol retrieved. ®
dult)
16 | Femade (Call of TI2a06 NB Dead Ship strike.
yeark {Canada)
17 Female W3NG NS Dead Ship Serike.
{Canada)
18 | Male (2005 calf) | 123006 GA Dead Ship Strike
1% Male 172507 FL Dead Neonate- possible binh wrasma.
20 2 Year old 21207 MA Alive-Strike Vessel strike
1] Make (1424 2507 CAN Dead Carcass not rewrieved.®
adulty Emangled since 2002,
22 | Male (sob-adult} | 33107 NC Dead COD not determiined but signs
of entanglement were evident.

*Carcass not retrieved bat ship strike can not be naled out.

© WDCS (NA) 2007 1]

From: ocsenergywebmaster@anl.gov

To: mail_ocsenergyarchives;

Subject: 0Cs Al ive Energy and Al Prog| ic EIS C 80091
Date: Monday, May 21, 2007 3:53:55 PM

Thank you for your comment, Thomas Vanderberg.

The comment tracking number that has been assigned to your comment is
80091. Once the comment response document has been published, please refer
to the comment tracking number to locate the response.

Comment Date: May 21, 2007 03:55:05PM CDT

OCS Alternative Energy and Alternate Use Programmatic EIS
Draft Comment: 80091

First Name: Thomas

Middle Initial: S

Last Name: Vanderberg

Organization: Save Jones Beach Ad Hoc Committee, Inc.
Address: 55 Braham Avenue

City: Amityville

State: NY

Zip: 11701

Country: USA

Email: tvanderberg@collegeboard.org

Privacy Preference: Don't withhold name or address from public record

Comment Submitted:

The Draft PEIS for the OCS is a complete failure. It fails to give adequate,
practical guidelines and best practices for assessing environmental impacts and
complying with NEPA. It is improper for a PEIS to prejudge potential impact
levels, as this draft PEIS does throughout, as "negligible” or "minor." That just
sends the signal to the energy industry that MMS will not place any inconvenient
hurdles in the way of ACS development, regardless of NEPA. The Draft PEIS
ignored the point raised in my scoping comments od July 5, 2006, that there
should be a presumption against any aesthetic impact upon national, state, and
municipal parklands held in the public trust, or places listed in the National
Registry of Historic Places. This presumption should make any site that would
impact such places per se inapproprite.

80091-001

80091-002
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From: ocsenergywebmaster@anl.gov
To: mail_ocsenergyarchives; ocsenergywebmaster@anl.gov;
Subject: 0OCS Alternative Energy and Use Progi ic EIS C t 80092

Date: Monday, May 21, 2007 3:55:57 PM
Attachments: NHA"s_Comments_on_Draft_EIS_80092.pdf

Thank you for your comment, Linda Church Ciocci.

The comment tracking number that has been assigned to your comment is
80092. Once the comment response document has been published, please refer
to the comment tracking number to locate the response.

Comment Date: May 21, 2007 03:57:04PM CDT

OCS Alternative Energy and Alternate Use Programmatic EIS
Draft Comment: 80092

First Name: Linda

Last Name: Church Ciocd

Organization: National Hydropower Association

Address: One Massachusetts Avenue, NW

Address 2: Suite 850

City: Washington

State: DC

Zip: 20001

Country: USA

Email: linda@hydro.org

Privacy Preference: Don't withhold name or address from public record
Attachment: H:\Jeff\Reg Committee\MMS ANOPR\NHA's Comments on Draft EIS.
pdf

Questions about submitting comments over the Web? Contact us at:
ocsenergywebmaster@anl.gov or call the OCS Alternative Energy and Alternate
Use Programmatic EIS Webmaster at (630)252-6182.

UNITED STATES OF AMERICA
Before the
MINERALS MANAGEMENT SERVICE

Notice of Availability of the Draft )
Programmatic Environmental )
Impact Statement and Public )
Hearings )

Alternative Energy and Alternate Use Program

COMMENTS OF THE NATIONAL HYDROPOWER ASSOCIATION
ON THE MARCH 21, 2007, NOTICE OF AVAILABILITY OF THE DRAFT
ENVIRONMENTAL IMPACT STATEMENT AND PUBLIC HEARINGS

L BACKGROUND AND INTRODUCTION

On March 21, 2007, the Minerals Management Service (“MMS™ or the “Service™) issued

a “Notice of Availability (“NOA™) of the Draft Progr ic Envi I Impact Statement
("EIS™) in support of the proposed Alternative Energy and Altemate Use Program (“AEAU™)
and associated rulemaking authorized under Section 388 of the Energy Policy Act of 2005." The

primary objectives of the programmatic EIS were to analyze and document the potential

envi I, social-cultural, and i iderations iated with the establish of
an Outer Continental Shelf (“OCS™) AEALU program and rules, including all foreseeable.
potential monitoring. testing, construction, commercial development, operations, and
decommissioning activities on the OCS.

The National Hydropower Association (“NHA™) appreciates this opportunity to comment
on the programmatic draft EIS on the AEAU program for the development of alternate energy

technologies on the OCS. New technologies offer the promise of expanding the nation’s base of

t 72 Fed Reg. 13307 (Mar. 21, 2007).
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clean, renewable energy. Ensuring that the regulatory process for these technologics is clear,

flexible, and practical is a top concern for the association and its members.

NHA is a non-profit national 1ation dedi d exclusively to advancing the interest
of the U.S. hydroy industry, including the new water power technologies — ocean, tidal and
instream hydrokinetic power. It seeks to secure hydropower's place as an emissions-fi

renewable and reliable energy source that serves national environmental and energy policy
objectives. Its membership consists of more than 140 organizations including: public utilities,

d Fact

; d i :
T power | 5. QUi envir

investor owned utilities, ind
and engineering consultants and attorneys,
Recently, NHA created a new council to address the emerging needs of the new water

power technologies. NHA's Ocean, Tidal and New Technologies Council has nearly 30 member

devel i

panies ( P public and private uti

ies, and consulting/engineering

firms). Many of these bers have filed f

v permits on proposed sites or are currently
working on projects under development.

There remains great potential right here in the United States for these new forms of water
power and NHA is working to support this nascent industry. As such, the Association has a

particular interest in the outcome of the regulatory program impl ting Section 388 of the

Energy Policy Act of 2005 and the drafl programmatic EIS.
II. COMMENTS
NHA and its members have been closely following the work of the MMS on its AEAU

program, including participating in several of the Service’s regional forums, As such, NHA

submits the following comments on the draft programmatic EIS in support of the AEAU

program:

1. Support for the Programmatic EIS Approach — The association supports and
commends the Service for utilizing a programmatic EIS approach. which directs the
process and provides guidance to developers with limited resources in the nascent ocean
and tidal industries.

2. Data Quality Control — The draft programmatic EIS highlights and describes many
data sets and issues with regard to the development of offshore energy resources. NHA
applauds MMS for the scope and breadth of its data collection efforts. compiling a large
amount of information in a single document. With so much information contained in the
EIS, NHA believes that future suppl ion of the d 1 may be appropriate to
ensure data useful and applicability. For ple, the results of some of the general
studies reported in the EIS may not prove applicable once analyzed in conjunction with
specific technologies, which may have widely varying characteristics and effects, and
with specific project locations, where local site conditions vary.’

3. Program Flexibility — The ocean and tidal industries utilize many different forms of
technology with varied profiles and effects. Regulatory flexibility will be needed 10
accommodate the unique attributes of a particular technology as deploved al any
particular site. Additionally, as the ocean and tidal technologies are so new, and the
industries continue to advance and move forward, sufficient flexibility will be needed in
the AEAL program to accommodate this innovation.

4. Program Coordination — The MMS regulatory program should provide a streamlined.
coordinated process that minimizes duplication of effort by other federal agencies and the
states. A process that provides clarity and certainty is needed. particularly for new
industries such as ocean and tidal energy development, which are only now establishing a
foothold in the U.S. NHA supports MMS™ efforts to work cooperatively with the Federal
Energy Regulatory Commission toward a Memorandum of Understanding that will
clarify jurisdiction and provide certainty for developers to achieve timely regulatory
approvals,

5. Beneficial Impacts — NHA supports the comment by the Ocean Renewable Energy
Coalition (“OREC™) in its filing that beneficial effects of offshore energy development,
such as potential increases in tourism, revitalization of ically d d coastal

ities, and also red of greenh gas emissions, should be recognized as
part of the analysis of these projects as well.

6. Continued Industry Outreach — NHA encourages the MMS to continue its robust
outreach efforts to all stakeholders in this process. The association and its members
appreciate the opportunities the Service has provided thus far to give input and will
continue to provide comment on the issues affecting developers of ocean and tidal energy
in any future forums that are held.

# As a specific example of this, at page 5-151 the draft EIS describes a potential OCS commercial facility stating,
“The facility would require 2500 mooring lines and anchors.” The number of mooring lines is likely to vary by
technology and this may be a high number for certam applications and for smaller sized projects.

80092-001

80092-002

80092-004

80092-005

80092-006

80092-003
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1. CONCLUSION

NHA again commends the Service for its work in preparing this draft programmatic EIS
in support of its AEAU program. New technologies, such as ocean and tidal power, have an
important role to play if the U.S. is to meet its goal of promoting new, clean, climate-friendly
energy resources. A recent report by the Electric Power Research Institute (EPRI) concludes that
there are as many as 10,000 MW of power available from ocean energy technologies by 2025.°
Ensuring that an appropriate regulatory process is in place for these technologies is eritical to
seeing that potential realized.

Again, NHA appreciates this opportunity to present its comments on the draft EIS and
would be pleased to provide further review and input into the EIS process. NHA's membership
has much to contribute to the advancement of the collective knowledge of OCS renewable
energy development and the design of practicable regulatory processes. We look forward to
participating in any further MMS efforts to ensure the success of ocean and tidal technologies as
an integral part of the Nation’s energy policy.

Respectfully submitted,

NATIONAL HYDROPOWER
ASSOCIATION

/‘ ’.
X g_))z{éon &2 (5:«,'

Linda Church Ciocei
Executive Director
National Hydropower Association
One Massachusetts Ave, NW.
Washington, D.C. 20001
(202) 682-1700 x.22

* Assessment of Waterpower Potential and Development Needs (EPRI 2007),

From:

To: rgywebmaster@anl.gov;

Subject: 0cs Al ive Energy and Use Progi ic EIS C 80093
Date: Monday, May 21, 2007 3:57:28 PM

Attach t: DEC ¢ its_5-21-07_80093. pdf

Thank you for your comment, Kevin Kispert.

The comment tracking number that has been assigned to your comment is
80093. Once the comment response document has been published, please refer
to the comment tracking number to locate the response.

Comment Date: May 21, 2007 03:58:46PM CDT

OCS Alternative Energy and Alternate Use Programmatic EIS
Draft Comment: 80093

First Name: Kevin

Middle Initial: A

Last Name: Kispert

Organization: NYSDEC

Address: NYSDEC Region 1

Address 2: 50 Circle Road

City: Stony Brook

State: NY

Zip: 11790

Country: USA

Email: kakisper@gw.dec.state.ny.us

Privacy Preference: Don't withhold name or address from public record
Attachment: C:\Documents and Settings\kakisper\Desktop\DEC comments 5-21-
07.pdf

Comment Submitted:
Please see attached letter from Jack Nasca.

Questions about submitting comments over the Web? Contact us at:
ocsenergywebmaster@anl.gov or call the OCS Alternative Energy and Alternate
Use Programmatic EIS Webmaster at (630)252-6182.

S13 onewweuaboad AB1su3g aaneulaly

Sv.-4

£00¢ 134010



New York State Department of Environmental Conservation
Division of Environmental Permits, 4" Floor

625 Broadway, Albany, MNew York 12233-1750

Phone: (518) 402-9167 + FAX: (518) 402-9168

Website: www dec ny.gov

Alexander B. Grannis
Commissicner

May 21, 2007

MMS Alterative Energy & Alternate Use Programmatic EIS
Argonne National Laboratory, EVS/900

9700 8. Cass ave.

Argonne 1L 60439

Attn: Maureen A. Bornholdt, Project manager

Re:  Minerals Management Service, Draft Programmatic EIS
Alternative Energy Development and Production and Alternative Use Facilities on
the Outer Continental Shelf

Dear Ms. Bornholdt;

The New York State Department of Environmental Conservation (Department) is pleased

to provide comments on the Drafl Programmatic EIS (PEIS) for Alternative Energy
Development and Production and Alternative Use Facilities on the Outer Continental Shelf
(OSC). The Department had provided comments earlier on both the proposed OSC lease
program and rule in a letter dated 2/28/07, and on the scope of the draft PEIS in a letter dated
T/5/07. As the primary agency ible for the prot of natural and water
quality for New York State, the Department is concerned with potential impacts on the marine
habitat and resources on the OSC region, and will be responsible, along with other appropriate
state and local agencies. for review of the portion of any project and associated facilities that will
impact state managed waters,

In our previous letters and again herein, the Department recommends that MMS take a
proactive approach and establish a program that promotes the siting of projects in areas where
there would be the least amount of impact to natural resources. The Department is in agreement
with MMS in that it is apparent that this goal is best served by the proposed action, the
establishment of the MMS Altemative Energy and Alternate Use Program on the OSC and
promulgation of associated regulations, as compared to the other alternatives (case-by-case and
no action) evaluated in the PGEIS.

The Department is also in agreement with the statement on page 7- 4 that the
recommended mitigation in many cases is to avoid siting facilities in areas of special concern or
in ecologically sensitive areas, and emphasizes that every effort should made to identify these
areas in the Final EIS. The PGEIS defers to future environmental assessments to provide
specific discussions of localized impacts and in fact some sensitive arcas may not be evident

Page 1 of 3

80093-001

80093-002

until appropriate preconstruction studies are conducted in the area of a proposed project.
However, the Department continues to urge MMS to make every effort to identify these areas
while siting potential projects.

In a similar fashion, the Department would also urge MMS to consider the points made in
our 2/28/07 letter regarding the identification of specific geographic areas of interest. That letter
stated that prior to any competitive process for awarding access rights for research and

t by private ies, MMS should compile baseline data for OCS resources that
include factors such as:

1) Environmental sensitivity of the geographic area, including proximity to designated
protected areas, fish and shellfish resources, coastal barrier resources, and important
avian breeding areas and migration routes,

2) Competing uses such as shipping and fishing,

3 Compatibility with existing uses and regulations in state jurisdictional waters, and

4) Public ption and pt of potential development in these areas.

The Department recommended that every effort should be made to identify areas where there
will be the least potential for impacts to marine resources and that avoid conflicts with
commercial and recreational activities,

Therefore. it is disappointing that MMS eliminated the alternative of identifying and
analyzing specific areas in Federal Waters along the coast with the greatest resource potential as
indicated in section 2.4.2, and that the PEIS does not provide discussion of a means to deal with
competing uses in a given area. The Department has seen this confliet oceur with Federal
Energy Regulatory C (FERC) prel v permits for Tidal Energy projects and
FERC is currently considering comments received regarding an interim policy (Docket No.
RMO7-08-000
Notice of Inquiry and Interim Statement of Policy Permits for Wave, Current, and In stream New
Technology Hydropower Projects) to address this issue. It would seem inevitable that similar
conflicts could arise with projects on the OSC.

Our 2/28/07 letter also recommended that financial assurance be required to cover the
costs of decommissioning OSC projects. Although the methods for dec ioning are
discussed extensively throughout the PEIS, it is not evident that the means (any sort of bond or
other financial surety) received the same degree of attention. As indicated in our earlier letter,
the Department recommends that MMS develop guidelines in cooperation with the state
regarding acceptable practices for decc issioning. Manag considerations for end-of-life
and g I include release of during demolition. the life expectancy and
long-term stability (physical and chemical) of the materials, whether the structures have become
valuable habitat that should be preserved (at least at depths that do not preclude navigation) and
whether the transmission lines should remain in place or be removed. In lower energy arcas
where the cable or pipelines are sufficiently buried, they should remain in place to avoid habitat
disturbance, but in some near-shore areas where waves or currents may expose the transmission
lines, removal to avoid conflicts with fishing activities or anchoring should be considered

Page 2 of 3

80092-002
(cont.)

80092-003

80092-004
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In conclusion, the Department appreciates the opportunity to comment on the PGEIS and
looks forward to working with MMS throughout the PEIS and rulemaking process. If the vou
have any questions, please contact Kevin Kispert of my stafl at (631) 444-0302.

Sincerely,
Is!

Jack A. Nasca, Chief
Energy Projects & Management
Division of Environmental Permits
e W. Little, Legal

J. Harmon, Minerals

A. Kascius, NYSDOS

A, Bawler, NYSOGS

D. May, NYSDPS

DEC Review Team

Page3of 3

From: ocsenergywebmaster@anl.gov

To: =ner i rgywebmaster@anl.gov;

Subject: 0OCS Alternative Energy and Use Progi ic EIS C t 80054
Date: Monday, May 21, 2007 3:58:29 PM

Attachments: MMS_AERU_PEIS_Comments_5-21-07_FINAL_80094.pdf

Thank you for your comment, Cynthia Liebman.

The comment tracking number that has been assigned to your comment is
80094. Once the comment response document has been published, please refer
to the comment tracking number to locate the response.

Comment Date: May 21, 2007 03:59:41PM CDT

OCS Alternative Energy and Alternate Use Programmatic EIS
Draft Comment: 80094

First Name: Cynthia

Middle Initial: E

Last Name: Liebman

Organization: Conservation Law Foundation

Address: 62 Summer Street

City: Boston

State: MA

Zip: 02110

Country: USA

Email: CLiebman@cif.org

Privacy Preference: Don't withhold name or address from public record
Attachment: F:\Cape Wind\MMS Offshore Leasing Rulemaking\MMS AERU PEIS
Comments 5-21-07 FINAL.pdf

Questions about submitting comments over the Web? Contact us at:
ocsenergywebmaster@anl.gov or call the OCS Alternative Energy and Alternate
Use Programmatic EIS Webmaster at (630)252-6182.
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GLF

Pratecting
New Engiands
Emironment

May 21, 2007

Department of Interior

Minerals Management Service

Altemnative Energy & Altemate Use Programmatic EIS
Argonne National Laboratory EVS/900

9700 8. Cass Ave.

Argonne [L 60439

Re: Draft Programmatic Environmental Impact Statement for Alternative Energy

¥ it and Pry ion and Alternate Use of Facilities on the Outer
Conllnmial Shelf
The Conservation Law Foundation (CLF) is pleased to submit the following
comments on the U.S. De t of Interior, Minerals Management Service’s (MMS)
Draft Pre Enwi | Impact St for Alternative Energy-Related
Uses on the Outer Continental %elf[;\LRU) The Draft Programmatic Environmental
Tmpact Stat t (P EIS) was prepared by MMS to support the

promulgation of regulations governing offshore altemative energy development on the
Outer Continental Shelf (OCS) and re-use of exiting oil and gas platforms for altemative
usgs, as authorized by the Energy Policy Act of 2005. The Draft Programmatic EIS
(“Draft”) evaluates the potential impacts to the environment and to social and economic

from altemnative energy technologies that MMS predicts will be “commereially
viable™ within the next five to seven years.

Background and Introduction:

CLF 1s a nonprofit environmental advocacy organization that is actively involved
in a range of public policy issues concerning natural resowrces in New England. For 40
years, CLF has led the fight to restore and protect the health of New England’s marine
envirenment. In 1978, CLF filed a landmark lawsuit that prevented oil and gas drilling on
Georges Bank, New England’s premier fishing grounds. Subsequently, CLF has litigated
to end chronic overfishing and force the rebuilding of New England’s fish population.
CLF has also been involved in permitting proceedings related to submarine pipeline and
cable proposals; in varous commercial development projects proposed for location on
the OCS; in marine research, habitat mapping, and protection initiatives; and in marine
endangered species protection throughout New England.

62 Summer Steeet, Bosten, Massachusetts 02110-1016 » Phene: 617-350-0990 o Fax: 617-350-4030 » worw.clicrg

MADNE: 14 Maine Street, Brunswick, Maine 04011-2026 « 2007797733 o Fax 20777907573

NEW HAMPSHIRE: 27 North Min Steeet, Concord, New Hampshice 033014930 » §03-225.3050 & Fax: $03-226.3050
RHODE IELAND: 55 Dorrance Stest, Prowdence, Rhode Ixland (2903 » 401-351-1102 » Fax: 401-351-1130
VERMOHT 15 East Srate Sereet, Suite 4, Montpeier, Vermont 05602-3010 » B02. 22350927 o Fax: §02.223.0060

CoNsSERVATION Law FounpaTion

A representative of CLF served on the MMS policy advisory subcommittee that
met while the Energy Policy Act of 2005 was being drafted and debated in Congress to
consider the possibility that MMS would be given authority, by the final bill. over the
uses that are the subject of the Draft EIS. That subcommittee developed the broad
outlines of the regulations and a preliminary tentative scope for a possible Programmatic
EIS.

The proposed AERU program is under consideration at a time when there is
unprecedented attention being paid to national energy policy. in light of growing
awareness of climate change. After the release of the Intergovernmental Panel on
Climate Change (IPCC) Working Group reports in February, April, and May of 2007,
there is no longer a basis for policy-makers to ignore this ph ar the fated
ou:ran:lung r.‘m:mnrmnl.:ll public health, energy. legal, social, and economic

iderati Devel of renewable energy on the Outer Continental Shelf, while
unavoidably causing some impacts, will provide an important epportunity to meet the
country’s urgent need for sustainable energy. CLF made this observation during the
preliminary process in 2003, based upon the science available at that time, and reiterates
it even more emphatically now.

At the same time, increasing attention is being paid to the declining health of the
world’s oceans. Both the U. 8, Commission on Ocean Policy (2004) and the Pew Oceans
Commissions Commission (2003) have published well hed reports d 1
that our oceans, and the resources they ﬁuppon. are in trouble from coast to coast and in
need of decisive action to restore their health and ensure that citizens across the nation
continue to enjoy their many benefits. Perhaps nowhere is this need for change better
demonstrated than in New England. The Gulf of Maine - one of the most biologically
productive ecosystems in the world — is experiencing severe stress on nearly every aspect
of its ecosvstem, This is due to widespread coastal and ocean habital degradation and
loss, elimate change due to increases in greenh gases Iting from our d d
on fossil fuels, resource depletion (most notably New England’s famed complex of
Atlantic cod and other species of groundfish), and pervasive point and non-point source
pollution of marine waters.

From our vantage point, there is no question that we need to dramatically alter the
course of L8, coastal and ocean management policies to protect this invaluable natural
resource for future generations, and that renewable energy projects on the OCS must be
sited responsibly and carried out with the least possible impacts on the marine
environment. CLF has taken a leadership role in articulating the need for developing this

! See lnlcrgm:rruncmal Panel on Climate Change, Working Group I, Climate Change 2007: The Physical
Science Basis (] L 2007); I | Panel on Climate Change, Working Group 11, Climare
Change 2007: Adaptation, Impacts and Vulnerabil (Ape., 2007), T Panel on Climate
Change, Working Group 11, Clinate Change 2007: Mitigation O;’{'rmaw Change (Feb., 2007), available
at http:/iwww [PCC ch (last accessed 5/18/72007)

CLF: "Difonding the Law of the Land"
2.

80094-001
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CoNsSERVATION Law FounpaTion

new paradigm for ocean management,” CLF has also been deeply involved in a mapping
exercise that will provide a sound scientific basis for sound policy development.*

Summary of Comments:

The Draft Programmatic EIS is a useful catalog of issues that should be
considered during review of all proposed alt tive energy projects in federal waters on
the Outer Continental Shelf (OCS), and CLF commends MMS for undertaking this
detailed analysis of impacts to a wide range of resources. However, the Draft m_
number of kev opportunities to create a robust national fi rk for ideration of
offshore alternative energy siting and best practices,

(1) the Final Programmatic EIS should clarify that individual environmental and
technical review will be conducted for all projects under the forthcoming MMS
regulations governing Altemative Energy-Related Uses (AERU) on the OCS;

(2) the Final Programmatic EIS should identify a set of nationally-applicable Best
Management Practices (BMPs) for envi tal data collection and itoring
throughout the life cvele of a project: should establish criteria for mitigation of harm to
the environment that cannot be avoided through siting and project design; and should

blish Adaptive M Protocols (AMPs) 1o address impacts discovered during
aperation.
(3) The Final Programmatic EIS should incorporate greater ideration of the

effects of climate change, particularly in its discussion of the current state of marine
ecosystems; and

(4) MMS should create a comprehensive framework for offshore energy siting to end

the “first-come, first-served” apy hto ial develoy t on the OCS. and
should evaluate lative imyj of the AERU program in tion with
ive ocean gement planning that includes federal and state governments

und olhn.r stakeholders.

(5) MMS should require study and mitigation of env tal i for proposed
reuse of existing oil and gas plmomm Because aquaculture presents a unique and
serious set of threats to human health and the environment. it must be regulated with
caution and additional data must be gathered before any offshore aquaculture project is
permitied.

* See generally, Jennifer Atkinson, Priscilla M. Brooks, Anthony C. Chatwin, Peter Shelley, Conservation
Law Foundation, The Wild Sea: Saving Our Marine Heritage (Aug., 2000) (First chapter available at
hitp:www clforg).

? Conservation Law Foundativn and WWF- (‘anada. .'I.l‘rxmw Ecosystem Conservation for New England and
Maritime Canada: A S Based Apy i tar th fication af Priovity Areas For Conservation
(2006)

CLF: "Difonding the Law of the Land"
+3-

CoNsSERVATION Law FounpaTion

1. Individual Environmental and Technical Review Should Be Required For All
Projects

To underscore points made in CLF's scoping 1s on the Prog:
EIS, this EIS should not replace individual, site-specific envirommental impact review.
Rather, given the urgent need for clean, renewable energy in the U.S., the analysis in the
Programmatic EIS should be used to facilitate rapid. vet thorough, environmental review
of individual project proposals,

Site-specific review is essential for offshore renewable energy projects and reuse
ng oil platforms, and should be the rule, not the exception given this legal

site receive individual attention. In the case of wind, the
technologies used in construction and operation of the turbines have been ially
demonstrated at a number of sites in Europe. but their impacts will vary significantly
depending on the particular bathymetric conditions and biota at and near the site
(markedly so for avian species). In the cases of wave and ocean current energy, and
alternative uses of existing energy platforms, not only will unique bathymetric conditions
at each site generate unique impacts on the local ocean environment. but these

technologies and uses, 1l Ives, are still evolving and their impacts have not been fully
tested in a variety of ecosystems.

With a robust Programmatic EIS in place, environmental review of individual
projects can be carried out efficiently, because Project proponents will be able 1o
anticipate and address the entire range of potential impacts when submitting project
proposals and envi al impact stat and MMS and other reviewing agencies
will have a framework against which to evaluate individual project proposals. Further, as
deseribed below, pu.n'mtllng can be expedited to the extent that a framework at the
progr: ic level estak p for itoring and adaptive management
protocols applicable to all projects.

2. The Programmatic EIS Should Establish Best Management Practices For
Data Collection and Post-Construction Adaptive Management

Ome particularly important function of the Programmatic EIS will be to give
alternative energy project proponents reasonable certainty as 1o the I\'pub of pre-
construction and post-construction studies, mitigati and p
adaptive management measures that may be required. Proponents can then incorporate
these considerations into their project design, schedule, and budget. To this end, CLF

ds that MMS st hen provisions in the EIS addressing Best Management
Practices for pre-and post-construction data collection and ereate a lard fr k
for post-construction adaptive management practices (AMP) across each category of
alternative energy development covered in the EIS.

CLF: "Difonding the Law of the Land"
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a. Pre ion data collecti
Pre-c ion data collection is ial to the successful siting and design of
ial ble energy technology. As land-based wind energy projects have

demonstrated, insufTicient data on the presence and flight pattemns of fauna (avian
species, in particular) can result in devastating consequences to animal life that detract
from the environmental benefits of wind as a source of ¢lean, renewable energy. T MMS
should ¢ this opportunity to establish standard parameters for sufficient data

llection for all ial devel jects authorized by the AERU program as
well as requiring appropriate data collection on a site-specific basis.

A second reason to establish guidelines in the Programmatic EIS for pre-

construction data collection is that conflict over data collection is likely to delay the

nvi | review | for offshore renewable energy projects, absent a general
expectation as to the types and duration of monitoring data that renewable energy project
proponents will be expected to provide. For ple, disagreement as to the adequacy of
monitoring data for avian impacts (among other issues) has lengthened the envi tal
review and permitting processes for the Cape Wind project, a 454MW commercial wind
farm proposed for Nantucket Sound. off the coast of Massachusetts.” MMS should
utilize this opportunity to identify. in consultation with resource agencies and scientists
expert in the field, best mnnng..mcm practices and guidelines for the sufficiency of
monitoring data for each type of natural resource. MMS should clarify that it retains the
authority to require more stringent monitoring on a site-specific basis where necessary,

h. Monitoring At All Stages

All of the technologi d by the P ic I IS (mnd wave, ocean
current, and alt tive uses of oil platfi ) require 2 iloring to
evaluate site-specific effects on the cnvtmnmcnt In the case of wave energy and ocean
current energy, this date is especially crucial b the hani of operati
and the effects of these technologies are, to a large degree. unknown. Environmental data
collection and monitoring programs should be carried out at all stages of the project: pre-
[ i durmg ion, during operation. during decommissioning, and after
d i tod ine whether there are lasting impacts,

€. Mitigation Measures

Throughout the Draft, MMS identifies numerous mitigation measures for each
type of resource, However, it is not clear from the Drafi EIS to what degree these
mitigation measures will actually be required as conditions of a lease, permil. or project

* See Environmental Impacts of Wind Energy Projects, Committee on Environmental Impacts of Wind
Energy Projects, National Research Council 48-95 (National Academies Press, 2007), available at

www nap.edu. (Pre-publication copy released May, 2007)

* See lan Bowles, Secretary of the Commonwealth of Massachusetts Executive Office of Environmental
Affairs, Certificate of the on the Final Environmental Impact Report: Cape Wind Project, at 11 (March 29,
2007),
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approval, MMS should more clearly explain how it intends to determine which
mitigation measures will be required and to ensure that they are implemented. The
Massachusetts Secretary of the Executive Office of Envi tal Affairs Certificate on
the Cape Wind Final Environmental Impact Review provides a good model for the level
of specificity that should be required in any permit or lease issued by MMS to renewable
energ)r projem or to a proponent of an alternative use of existing oil platforms.” For

“Itlo lamage 1o rare species from noise, the proponent has committed
o pos1 an observer during the initial phases of construction, suspend activities if
protected marine mammals are found within 500m of the site, and use a soft start-up _
during monopole installation [to allow mobile species to move away from the area).”™

Mitigation of impacts to sea life will be gssential in the case of wave energy

2y or 1 turbines, as the technology designs described in Section 3 of
the Draft Programmatic EIS present the potential for significant harm to fish. mammals,
and sea turtles.

tachnal

d. Adaptive Management Practices

Even with Best Management Practices in place on a program-wide basis that
require preconstruction studies and certain standard mitigation measures, there w |II I}e
unknowns specific to each project during construction, operation, and d i 2
In order to ensure the proper level of environmental consideration while also allowing
new offshore renewable energy projects to move forward at an economically viable pace,
CLF suggests that the regulations rely on a ngorous adaptive management protocol to
address the inevitable unknown factors that will come with these new technologies. An
expanded discussion of Adaptive Management should be added to Section 7.6.4,
Mitigation of Adverse Impacts, in which specific criteria are set forth for the type of
Adaptive Management Plan that must be in place for all projects under the AERU
program.

Adaptive management, in the context of energy siting, is a process by which data
mllcutcd on an ongoing basis informs real ¢l in practices to abate ticipated
n and 1 for lrul)' idable impacts.® * \d:lpt:h.
management 15 not a Inal and error appmm.h Rather, an adaptive management plan
should be agreed on and put in place before the facility begins operation. A good
adaptive management ph.n must be predicated on an appropriate plan for ongomg
monitoring during operation of the facility to detect cpected harm to the i
or unexpected conflicts with other uses. An example that highlights the importance of an

“ Tan Bowles, Secretary of the C Ith of M t E: Office of Envi 1
AfTairs, Centificate of the on the Final Environmental Impaet Report: Cape Wind Project, at 12 (March 29,
200).

P Tid, a1z

* See Shawn Smallwood and Linda Spicge!, California Energy Commission, Assessment To Suppart An
Adaprive lfmwgem!r.r Flan For The APWRA, (]a‘nu:lr)- 19, 2005), available at
tpwwew. biol | arg/swebd Programsa/ nent/CEC i lin. pdf
(last nccessed 5/14/07)
Id.at2
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case of Altamont Pass, where for decades
' The severity of the impacts
n the

Adaptive Manag, t Plan is the
raptors have been killed at the rate of hundreds per vear.
has been attributed to the location of the turbines in canvons and on a ridgelin
hills of central California.""

The Adaptive Management Plan should include provisions for: (1) additional data
collection by the project owner/operator in the event that a harmful impact is detected or
suspected: (2) a mechanism by which the owner/operator will report back results of
monitoring data collection and make such data publicly available: (3) a threshold over
which the facility will take action to mitigate/eliminate harms: (4) a plan specifying the
types of actions facility will take in the event of each category of environmental impact;
and (5) provisions for monitoring to assess whether the udnpli\fe measures are effective at
remedying the impact, and a re-evaluation ofgo.lls if'it is ined that the | ihed
actions are not working. "> Another provision that may be useful to include i in an AMP
is a statement of the conditions under which the permitting agency will convene and
independent scientific panel to evaluate the effectiveness of mitigation measures or
rm:omnwnd nddili:m:ll mitigation. anlh MMS should retain l.hn. amhonh 1o n.qulre a

monitoring data reveals that Ihc project’s environmental impacts are drsmporuonnlc 10
its benefits.

3. Consideration of Climate Change Should Be Expanded
Climate change should be better discussed and factored into the EIS analysis, both

in describing the current state of marine and coastal environments, and in analyzing the
impacts of the proposed alternatives,

‘sl.s anr.l policymakers are now aware that our oceans are exhibiting

ifi pl 1. chemical. and biclogical ch as a result of climate change.
These uhmgcs mnclude acidification of ocean water, particularly near the surface; sea
level rise; changes in water temperature and salinity; even alteration of ocean currents.'

The ultimate ¢ffects of these changes are unknown but predicted to include changes in the

19 See C.G. Thelander, K.S. Smallwood, and L Rugge, National Renewable Energy Laboratory, Bird Risk

Behaviors and Fatalities (2003), available ar hitp:/fwww nrel govidocs r{dos1i/33829 pdf (last accessed

5/152007); Letter from Lcnm' fior Bminhlcnl Dwmuv o Akmcda “ounty Board of Zoning Adjustments,
ilable at b 4 I 2-04- Appeal pdf.

(T bing need for changes in of nnd closure of certain turbines s-a condition of

Pmms pa'mlt renewa] of the Altamont Pass Wind Resources Area)

1d

shuum Smallwood and Linda Spiegel, Californin Energy Comm ission, Assessment Te Suppart An
Adaptive \Iam\gcm.rl’fm For The APWRA, Unnuan 19, "005) available at
bup:/fwwew biologicaldive sity, ong/swebd Progr es/alamont CEC: ent-mitigation-plan. pdl
(last accessed 5/14/07).
M Pew Oceans Commission, America 's Living Oceans: Charting a Course for Sea Change 4, 5-7, 70, 83-
87 (2003}, Ivanna Bandura and Beverly Vuscon, Conservation Law Foundation, Oceans in Penil: Global
Warmirng and the New England Marine Environment 6-11 (2006), available ar
bl]}!ﬂw ¢l orgluploadedFiles CLF/General Publications Oceanse20in e 20Peril % 20F inal s 20Proofl 2).
pd
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life eyele, range and abundance of certain species of plankton and fish, which will cause
ripple effects in the web of ocean life." The effects on each regional ocean ecosystem
may be unique.'”

MMS should augment Chapter 4 of DEIS to better reflect what is known about
how climate has affected each regional ecosystem to date. and explain the changes that
seientists expect to see in the next 5-7 years (the timeframe in which MMS anticipates
receiving applications) and in the next 30 years (the anticipated term of permits under the
leasing program).

Having explained the current and potential impacts of climate change on the
envi t, the P EIS should then include these impacts in the discussion

of the altematives. For example, Chapter 7.4 of the Draft Programmatic EIS, Impacts of
Other Energy Sources, appropriately discusses the negative environmental impnms I‘mm
fossil-fuel based energy sources. but the Programmatic EIS should more clearly highli

e climate-related environmental impacts of CO2 emissions from coal, oil, gas :md
biomass power plants and the benefits of replacing such plants with clean, renewable

energy. This di ion would be tally appropriate in Chapter Section 7.5,
Cumulative Impacts. and 7.6.2. the analysis of short-and long-term benefits.

Additionally. the effects of climate change on the ocean environment should be
considered as part of the design of any pre-construction study and in establishing plans
for mitigation and adaptive On i progr ic and site-specific basis.

4. Comprehensive Evaluation of Uses of the Outer Continental Shelf is
Necessary

Our nation’s coastal regions, including oﬂ'shurc federal waters, are under extreme
stress not only from climate clwnge and polluti ble to land-based sources, but
from intensifying human activities in Ihn. marine environment Sl.ll.h as fishing and
boating. mineral extraction, oil and gas i i pping. cable
transmission lines, defense activities, and ag) I % The lativ . detrimental
enwronnumnl lmpzm of these activities on all ul‘nur nation’s coastal ecosystems are

gly Yetno prehensive analysis has been conducted 1o
d¢l¢rn:mu suitable locations for, or to establish parameters for, future permitting of
commercial activities on the OCS.

b

™ Bandura and Vuscon, above, note 12, at 7-9
" See Bandura and Vuscon, above, note 12 (highlighting effects on Gulfl of Maine).
' Dana Beach, Pew Oceans Commission, Coastal Sprawl: The Effect of Urban Design an Aguatic
Ecosystems in the United \mm 12-16 (2002), available at

flenv_pew_oceans_sprawlpdf (last accessed 5/15/2007); Donald Boesch et
rine Pollution in the United States (2001), available at
wirusts com/pdfieny_pew_oceans_poliution pdf (last accessed 00T, Bandura and
\u-won (2006). Pew Oceans Commission, America s Living Oceans: Charting a Course for Sea Change
(2003)
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To address the serious issues facing our oceans, both the U, 8, Commission on
Ocean Policy (2004) and the Pew Oceans Commissions Commission (2003 ) have called
for a comprehensive national policy on oceans and coasts, and an overhaul of the
currently f'ragmcnled management system to create a much more coordinated and
effective 2 The C Ith of Massachusetts also recognized
the need to overhaul state ocean resource management and created the Ocean
Management Task Force to review state ocean policy and make recommendations for
improvements. In March 2004, the Ocean M. t Task Force rel d its report to
the Secretary of Environmental AfTairs along with a suite of recommendations -- the
cornerstone of which was a call for comprehensive ocean resource management planning
legislation to reverse the state’s “first come, first served” ad hoc approach to ocean
resource development.

As the agency tasked with regulating development of a number of uses of
oI'IshDrc waters \\Inch have slgml'cml ne ative cnwmnmurﬂal ||11pﬁr:1.s M\IS has a

lcuhmlogles :md pro| cts under its ]1|r|sdu,l|on in connection \ulh its pm'tn-.r resource
management agencies, MMS s in a unique position to spearhead this evaluation because
of its extensive expertise in the technologies deployed in the OCS (both established and
in development).

Al a mini this hensive analysis should include: oil and gas
development; renewable energy: : altermative uses of existing oil platforms: sand and
gravel mining: other mineral extraction: and any other uses within MMS jurisdiction, and
should be completed prior to p Igation of the Notice of Proposed Rulemaking for the
S-year plan for oil and gas development in 2012. The analysis should be conducted in
consultation with FWS, NMFS, NOAA, and state Coastal Zone Management ofTices.

Altemnative energy projects will inevitably interact with shipping, fishing,
aquaculture, recreational boating, and other uses. In view of the recommendations of the
U8, ocean issions and of the M husetts Ocean M t Task Force
recommendations, and the discussion of the regional issues above, projects authorized
under the AERU program shuuld h. sited as part of a comprehensive planning q.fforl for
our ocean The A etts legisl is now idering such legisl
in the form of An ,\s.t Relative to Oceans (Senate No. 529), now pending before the
Ci ittee on Envi it, Natural Res and Agriculture. However, no federal

legislation is needed for MMS to look at the cumulative impacts of the various uses of the

OCS and use the PEIS process to move forward comprehensive planning — indeed such a
review is required by NEPA.

5. Aquaculture Presents Unique Threats and Would Require Additional Study
and Mitigation

Because aquaculture presents a unique and serious set of threats to human health
and the envi 1, it must be regulated with caution and additional data must be

CLF: "Difonding the Law of the Land"
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gathered before any offshore aquaculture project is permitted. These threats, well
outhned in The Pew Oceans Conmmission Scientific Report on Aquaculture, include
biclogical pollution (genetic alteration of wild fish stocks, diseases, and parasites).
chemical pollution (from anti hiorics and pesticides used to prevent disease in farmed
stocks): nutnent loading and eutrophication (from e d wastes of farmed fish);
and habitat modification (ohsmdai to natural fish feeding, spawning or migration created
by atquacul ilities and ion of predators), and reduclmns in populations of
“feeder fish™ that provide food for wild fish populations."” CLF would also like to point
MMS to the di ion concerning aquaculture in ts submitted by the Natural
Resources Defense Council (NRDC) on scoping of the AERU Programmatic EIS and/or
the Draft Programmatic EIS.

CLF appreciates this opportunity to comment and looks forward to future
correspondence with MMS in connection with the AERU Rulemaking.

Sincerely,

Gyl . 2ol

Cynthia E. Liebman
StafT Attorney

" RebeccaJ, Goldburg, Matthew S, Eliot, and Rosamond L, Naylor, Pew Oceans Commission, Marine
Aguaculture in the United States; Envirenmental Impocts and Policy Options 14-18 (2005), available at
Iittp-/Awww. pewtrusts. com/pdffeny_pew_oceans_aquaculiure pdf. (Last accessed 521/2007),
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From: ocsenergywebmaster@anl.gov
To: [ ocsenergyarchives; ocsenergywebmaster@anl.gov;
Subject: 0OCS Alternative Energy and Use Pre ic EIS C t 80095

Date: Monday, May 21, 2007 4:04:47 PM
Attachments: SARMCEnergyPolicyFinal05_80095.pdf

Thank you for your comment, Roger Pugliese.

The comment tracking number that has been assigned to your comment is
80095. Once the comment response document has been published, please refer
to the comment tracking number to locate the response.

Comment Date: May 21, 2007 04:05:56PM CDT

OCS Alternative Energy and Alternate Use Programmatic EIS
Draft Comment: 80095

First Name: Roger

Last Name: Pugliese

Organization: South Atlantic Fishery Managment Council

Address: 4055 Faber Place Drive, Suite 201

City: North Charleston

State: SC

Zip: 29405

Country: USA

Email: roger.pugliese@safmc.net

Privacy Preference: Don't withhold name or address from public record
Attachment: C:\Documents and Settings\roger.pugliese\My Documents
\SAFMCEnergyPolicyFinal05. pdf

Comment Submitted:
Flease accept the attached SAFMC Energy Policy Statement as our comments on
the DEIS.

Questions about submitting comments over the Web? Contact us at:
ocsenergywebmaster@anl.gov or call the OCS Alternative Energy and Alternate
Use Programmatic EIS Webmaster at (630)252-6182.
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SOUTH ATLANTIC FISHERY MANAGEMENT COUNCIL

ONE SOUTHPARK CIRCLE, SUITE 306
CHARLESTON, SOUTH CAROLINA 29407-4699

TEL 843/571-4366 or FAX 843769-4520
Toll Free 1-866/SAFMC-10 E-mail: safm i safime net

Web site: www safime.net

Louis Danicl, Chairman
George Geiger, Vice-Chairman

Robert K. Mahood, Executive Direclor
Gregg T. Wangh, Deputy Exceutive Dinector

(JUNE 2005)
POLICIES FOR THE PROTECTION AND RESTORATION OF
ESSENTIAL FISH HABITATS
FROM ENERGY EXPLORATION, DEVELOPMENT TRANSPORTATION AND
HYDROPOWER RE-LICENSING

Policy Context

This document establishes the policies of the South Atlantic Fishery Management
Council (SAFMC) regarding protection of Essential Fish Habitat (EFH) and Essential
Fish Habitat - Habitat Areas of Particular Concemn (EFH-HAPCs) from threats associated
with energy cxplomuon development, transportation and hydropower re-licensing. The

li are designed 1o be i with the overall habitat protection policies of the
SAF’\{C as fon‘nulated and adopted in the Habitat Plan (SAFMC 1998a), the

hensive EFH A d: (SAFMC 1998b) and the various Fishery Management

Plans (FMPs) of the Council

The findings presenled below assess the threats to rm potentially posed by activities

related to energy develop and hydrop ing in offshore and coastal
waters, riverine systems, and adjaccnt wetland habitats, and the processes whereby those
resources are placed at risk. The policies established in this document are designed to

avoid, minimize, and offset damage caused by these activities, in accordance with the
general habitat policies of the SAFMC as mandated by law. To address any future
energy projects in the South Atlantic region, the SAFMC reserves the right to revise this
policy when more information becomes available.

EFH At Risk I'rnm Enem Explnmtlon, Development Transportation and

The SAFMC finds

1. That oil or gas drilling for exploration or development on or closely associated with
EFH including ~ but not limited to — coral, coral reefs, and live/hardbottom habitat at
all depths in the Exclusive Economic Zone (EEZ), EFH-HAPCs, or other special
biological resources essential to ¢ ial and recreational fisheries under SAFMC
Jjurisdiction, be prohibited.
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. That all facilities associated with oil and gas exploration, development, and
transportation be designed to avoid impacts on coastal ecosystems and sand sharing
systems.

That adeq spill ¢ i t and cl P equif t be maintained for all
development and transportation facilities and, |I1a1. the equipment be available on-site
or located so as to be on-site within the landing time trajectory. An environmental
bond should be rcqum.‘d to assure that adequate resources will be available for
unanticipated env 1 imy spill resy clean-up and environmental
impact assessment,

. That exploration and development activities should be scheduled 1o avoid migratory
patterns, breeding and nesting of end: ed and threatened species,
including — but not limited to — northern right whales in coastal waters off the
southeastern United States.

tal Impact Stat 1 (EIS) for any Lease Sale address impacts
ies specifically related to natural gas production, safety p

required in the event of the discovery of “sour gas™ or hvdrogen sulfide reserves and
the p ial for port of hyd bons 1o hore and inshore estuarine habitats
resulting from the cross-shelf transport by Gulf Stream spin-ofl eddies. The EIS
should also address the develog of i v plans 1o be impl dif
problems arise due to oceanographic conditions or bottom topography, the need for
and availability of onshore support facilities in coastal areas. and an analysis of
existing facilities and community services in light of existing major coastal
developments.

That EISs prepared for liquefied natural gas (LNG) plpelmu. projects or other energy-
mialcd projects must fully describe direct and ve imyj to EFH, includi

ater coral it Impact eval should include quantitative
assessments for cach habitat based on recent scientific studies pertinent 1o that
habitat, and the best available information.

That construction and operation of open-loop (flow-through) LNG processing
facilities be prohibited in arcas that support EFH.

That hydropower project prescriptions include measures that ensure that the amount
and timing of flows mimic natural conditions. In addition, the best available
technologies that allow for fish passage should be integrated into the project design,

That proj Juiri panded EFH ltation provide a full range of
alternatives, along with assessments of the relative impacts of each on each type of
EFH. EFH-HAPC and state-designated Critical Habitat Areas (CHAs).

=

W

10. That energy development activities have the potential 1o cause impacts 1o a variety of

habitats across the shelf and to h tuarine, and riverine sy and
wetlands, including:

=

waters and benthic habitats in or near drilling and disposal sites, including those
potentially affected by sediment movement and by physical disturbance
associated with drilling activities and site development;

waters and benthic habitats in or near LNG processing facilities or other energy
devel or portation sites,

c) e\posed hardbottom (e.g. reefs and live bottom) in shallow and deep waters,

d) coastal wetlands and

¢) riverine systems and associated wetlands.

b

2

. That certain offshore, hore and riverine h are particularly important to the
long-term viability of ial and recreational fisheries under SAFMC
e t, and ially threatened by oil and gas and other energy exploration,
development, transportation, and hydropower re-licensing activities:

a

coral, coral reef and live/hardbottom habitat. including deepwater coral
communities,

b) marine and estuarine waters,

¢) estuarine wetlands, including mangroves and marshes,

d) sub d aquatic vegetati

¢) waters that support diadromous fishes, and

) waters hydrologically connected to waters that support EFH.

. That siting and design of onshore receiving, holding, and transport facilities could
have impacts on wetlands and end 1 species” habitats if they are not properly
located.

. Sections of South Atlantic waters | ially affected by these projects, both
individually and collectively, have been identified as EFH or EFH-HAPC by the
SAFMC. Potentially affected species and their EFH under federal management
include (SAFMC, 1998h):

=2

summer flounder (various nearshore waters, including the surf zone and inlets:
certain offshore waters),

b} bluefish (various nearshore waters, including the surf zone and inlets).

¢) red drum (ocean high-salinity surf zones and unconsolidated bottoms in the
nearshore),

many snapper and grouper species (live hardbottom from shore 1o 600 feet, and —
for estuarine-dependent species (e.g.. gag grouper and gray snapper)

une lidated b and live hardb to the 100 foot contour),

black sea bass (various 1 waters, includi lidated bottom and
Tive hardbottom 1o 100 feet, and hardbottoms to 600 feet),

d

)
—
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e,

) penacid shrimp (offshore habitats used for spawning and growth to maturity, and

waters connecting to inshore nursery areas, including the surf zone and inlets),

coastal migratory pelagics (e.g.. king mackerel, Spanish mackerel) (sandy shoals

of capes and bars. barrier island ocean-side waters from the surf zone to the shelf

break inshore of the Gulf Stream; all coastal inlets),

h) corals of various types and iated organisms {on hard sub in shallow,
mid-shelf, and deepwater),

i) muddy, silt bottoms from the subtidal to the shelf break., deepwater corals and
associated communities),

j) areas identified as EFH for Highly Migratory Species managed by the Secretary

ik

of Commerce (¢.g., sharks: inlets and hore waters, including pupping and
nursery grounds), and
k) riverine areas that support diad fishes, including 1 prey species

such as shad and herring. in addition to shortnose and Atlantic sturgeon.

. Many of the habitats potentially affected by these activities have been identified as

EFH-HAPCs by the SAFMC. Each habitat, type of activity posing a potential threat
and FMP is provided as follows:

a) all hore hardb areas — explorati I ion and develop |
(SAFMC snapper grouper).

by all coastal nlets — portation and development (SAFMC id shrimp, red
drum. and snapper grouper):

¢) nearshore spawning sites — transportation and develop L(SAFMC g id

shrimps and red drum);

benthic Sargassum — exploration, transportation and development (SAFMC
snapper groupery.

from shore to the ends of the sandy shoals of Cape Lookout, Cape Fear, and Cape
Hatteras, North Carolina: Hurl Rocks, South Carolina; and Phragmatopoma
{worm reefs) reefs off the central coast of Flonda and near shore hardbottom
south of Cape Canaveral I ion and develof t (SAFMC coastal
migratory pelagies),

) Atlantic coast estuaries with high numbers of Spanish mackerel and cobia from
ELMR, to include Bogue Sound, New River, North Carolina; Broad River, South
Carolina — T ion and development (SAFMC coastal migratory pelagics);
Florida Bay. Biscayne Bay. Card Sound, and coral hardbottom habitat from
Jupiter Inlet through the Dry Tortugas, Florida — exploration, transportation and
development (SAFMC spiny lobster),

Hurl Rocks (South Carolina), The Phragmatopoma (worm reefs) of 1 central east
coast of Florida; nearshore (0-4 meters; 0-12 feet) hardbottom off the east coast of
Florida from Cape Canaveral to Broward County; offshore (5-30 meters; 15-90
feet) hardbottom off the east coast of Florida from Palm Beach County to Fowey
Rocks; Biscayne Bay, Florida; Biscayne National Park, Florida; and the Florida
Keys National Marine Sanctuary — transportation and development (SAFMC
Coral, Coral Reefs and Live Hardbottom Habitat), and

d

)

g

h

i) EFH-HAPCs designated for HMS species (e.g., sharks) in the South Atlantic
region — exploration. transportation and development (NMFS Highly Migratory
Species).

15. Habitats likely to be afTected by oil and gas exploration, development and
transportation, and hydropower re-licensing activities include many recognised in
state level fishery plans. E ples of these habitats include Critical
Habitat Areas (CHAs) established by the North Carolina Marine Fisheries
Commission, either in FMPs or in Coastal Habitat Protection Plans,

16, Scientists in east Florida have d nted prionally imy habitat values for
nearshore hardbottom used by over 500 species of fishes and invertebrates, including
Juveniles of many reef fishes, Equivalent scientific work is just beginning in other
South Atlantic states. but life histories suggest that similar habitat use patterns will be
found.

Threats to Marine and Estuarine Resources from Energy Exploration,
Development, Transportation and Hydropower Re-licensing Activities

The SAFMC finds that energy exploration, develof 1 I ion and hydropower
licensing activities th or p ially tl EFH through the following
mechanisms:

1. Direct mortality and displacement of organisms at and near drilling, dredging,
and’or trenching sites,

di feads

2. Dep of fine ) and drilling muds down-current
from drilling, dredging, trenching, and/or backfilling sites,

3. Chronie elevated turbidity in and near drilling. dredging. trenching, and/or
backfilling sites,

4. Direct mortality of larvae, post-larvae, juveniles and adults of marine and
estuarine organisms oceurring from spills from pipelines or from vessels in transit
near or close to inlet arcas,

5. Alteration of long-term shoreline migration patterns (with complex, often
ind inahl 1. =l
s g 1

6. Burial of sensitive coral resources and associated habitat resulting from “frac-
outs™ associated with horizontal directional drilling.

7. Permanent conversion of soft bottom habitat to artificial hardbottom habitat
through installing a hard linear structure (i.e.. a pipe covered in articulated
conerete mats),
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8. Impacts to benthic resources from placement and shifting of pipelines and cables,
and from other types of direct mechanical damage,

9. Alterations in amount and timing of streamflow and significant reductions in fish
passage resulting from damming or diverting rivers, and

10. Alteration of’ ity diversity, position, food webs and energy Now due
to addition of structure.

In addition. the int ions bet lative and direct (lethal and sub-lethal) effects
among the above-listed can affect the magnitude of the overall impacts. Such
interactions may result in a scale of effect tha iplicative rather than additive.
Those effects are at present nearly completely unstudied.

SAFMC Policies for Energy Exploration. Development, Transportation and
Hydropower Re-licensing Activities

The SAFMC establishes the followi mg general pnlu s related 1o energy exploration,

transp ion, and hydrop ing activities and related projects,
10 L.Iunl‘) and augment the general pah-.;-.x already nd.opled in the Habitat Plan and
Comprehensive Habitat Amendment (SAFMC, 1998a; SAFMC, 1998h):

1. Projects should avoid, minimize, and - where possible — offset damage 10 EFH
and EFH-HAPCs, This should be accomplished, in part, by integrating the best
available and least impactive technologies into the construction design.

2. Agencies with oversight authority should require expanded EFH consultation for
projects with the potential to significantly damage EFH. Projects requiring
expanded EFH consultation should include detailed analyses for a full range of
alternatives of possible impacts to each tvpe of EFH, ecach EFH-HAPC and each
CHA. including short and long-term effects and Iative imy at local,
population and ecosystem scales. These analyses should utilize resource-
protective assumptions and the best available science.

3. Projects should utilize the alternative that minimizes total impact EFH, EFH-
HAPCs. and CHAs,

4. Projects should include detailed assessments of potentially unavoidable damage to
EFH and other marine resources associated with the preferred or selected
alternative and cumulative impacts, using conservative assumptions and the best
available science.

5. Compensatory mitigation should not be considered until avoidance umi
minimization measures have been duly d d. C Y
should be required to offset losses to EFH, including losses .L«wmh.d \th
temporary impacts. and should take into account uncertainty and the risk of the

chosen mitigation measures inadequately offsetting the impacts. Mitigation
should be local, “up-front,” and “in-kind.” and include long-term monitoring to
assess and ensure the efficacy of the mitigation program selected.

6, Projects should include pre-project, project-related, and post-project monitoring
adequate to document pre-project conditions and the initial, long-term and
cumulative impacts of the project on EFHL

7. All EFH assessments should be based upon the best available science, be
conservative, and follow precautionary principles as developed for various
Federal and State policies,

& ANEFH should d tthe lative i iated with all
natural and anthrog i on EFH, including other energy ewplor:mon
develog transp ion, and re-licensing projects that are geographically and
ecologically related.

9. Projects should comply vnﬂn. dards and requi ts regulating
d ic and inter portation of energy products including regulated
waste disposal and emissions which are intended to minimize negative impacts on

and preserve the quality of the marine environment.

10. Open-loop LNG processing facilities should be avoided in favor of closed-loop

syslems,

11. The re-licensing of hydrop projects should provide for adequate amount and
timing of water flow, in addition to fish passage.

12. Third part\ envi tal inspectors should be required on all projects to provide
for indef itoring and permit li

13. Resource sensitivity training modules should be developed specific to each
project, construction procedures and habitat types found within the project impact
area. This training should be provided to all contractors and sub-contractors that
are anticipated to work in or adjacent 1o areas that support sensitive habitats.

The SAFMC recommends the following specific concems and issues be addressed by the
Federal Energy Regulatory C ission, Minerals M t Service, and or the U8,
Army Corps of Engineers prior to approval of any license, application, or permit,

A, The following requirements should apply to any permit 1o drill any exploratory well or
wells in any Lease Sale with the potential to affect EFH in the SAFMC’s jurisdiction.
These concems and issues should also be included in a new EIS for any future Outer
Continental Shelf (OCS) Leasing Plan:

1. Identification of the on-site fisheries resources, ncluding both pelagic and benthic
communities, that inhabit, spawn, or migrate through the lease sites with special

=
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focus on those speeific lease blocks where industry has expressed specific interest
in the pre-lease phases of the leasing process. Particular attention should be given
to critical life history stages (i.e. eggs and larvae) that are most sensitive to oil
spills and seismic exploration.

Identification of on-site or potentially affected state or federally-listed species
(¢.g. endangered, threatened, special concern, ete.), marine mammals, pelagic
birds, diadromous fishes. and all species regulated under federal fishery
management plans.

Determination of impacts of all exploratory and development activities on the
fisheries resources prior to MMS approval of any applications for permits to drill
in the Expl v Unit area, including efTects of seismic survey signals on fish
behavior, eggs and larvae.

Identification of commercial and recreational fishing activities in the vicinity of
the lease or Exploratory Unit area, their season of oceurrence and imtensity, and
any impacts whether temporary or nt on the potential to continue those
activities associated with the project or activity.

Determination of the physical and chemical phic and logical
characteristics of the area through field studies by I\IMR or the applicant,
including on-site direction and velocity of currents and tides, sea states,
temperature, salinity, water quality, wind storms frequencies, and intensities and
icing conditions. Such studies must be required prior to approval of any
exploration plan submitted in order to have adequate information upon which to
base decisions related to site-specific proposed activities. Studies should include
detailed ch pzation of 1 surface currents and likely spill trajectories.

Description of required monitoring activities to be used to evaluate environmental
conditions, and assess the impacts of exploration activities in the lease area or the
Exploratory Unit.

Identification of the quantity, composition, and method of disposal of solid and
Tiquid wastes and poll likely 1o be g ted by offshore, onshore, and

portation operati iated with oil and gas exploration development and
transportation.
Development of an oil spill contingency plan which includes oil spill trajectory

analyses specific to the area of operations. dispersant-use plan including a
summary of 1o : data for each dispersant, identification of response equipment
and strategi of proced for carly d ion and timely
nolll“umou of an oil spill. and * chmn—uﬁ command” and notification prm;dum.
inclusive of all local, state and federal agencies and agency | 1 to be
notified when an oil spill is discovered, as well as defined and specific actions to
be taken after discovery of an oil spill.

. The applicant, or MMS, must provide an analysis of bielogical commu

Mapping of environmentally sensitive areas (¢.g.. spawning aggregations of

ppers and groupers); coral 1 and other significant benthic habi
(e.g.. tilefish mudflats) along the edge of the continental shelf (including the
upper slope); calico seallop, royal red shrimp, and other productive benthic
fishing grounds: other special biological resources: and northern right whale
calving grounds and migratory routes, and subsequent deletion from inclusion in
the respective lease block(s).

. Planning for oil and gas product transport should be done to determine methods of

transport, pipeline corridors, and onshore facilities.

dynamics, and pathways and flows of energy, to ascertain accumulatio of toxins
and impacts on biological communities.

. Due to the eritical nature of canyons and steep relief to important fisheries (e.2.

billfishes, swordfish and tunas) an evaluation of shelf-edge and down-slope
dynamics, and a resource assessment to determine transport and fate of
contaminants should be required.

- Discussion of the potential adverse impacts upon fisheries resources of the

discharges of all drill cuttings and all drilling muds that may be approved for use
in the lease arca or the Exploration Unit, as well as discharges associated with
production activities (i.e. produced waters). This should include: physical and
chemical effects upon pelagic and benthic species and communities, including
spawning behavior, effects on eggs and larval stages; effects upon sight-feeding
speeies of fish; and analysis of methods and assumptions underlving the model
used to predict the dispersion of discharged muds and cuttings from exploration
activities.

. Discussion of secondary impacts afTecting fishery resources associated with

onshore oil and gas related development such as storage and processing facilities,
dredging and dredged material disposal, roads and rail lines, fuel and electrical
transmission line routes, waste disposal, and others,

B. The following requirements should apply to any permit or license to construct LNG
gas pipelines and related facilities with the potential to affect EFH in the SAFMC’s
jurisdiction:

The least damaging construction method for traversing reef tracts and decpwater
corals should be integrated into the project design.

Hydrotest chemicals that may be harmful to fish and wildlife resources shall not
be discharged into waters of the United States,
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3. Geolechnical studies shall be completed 10 ensure that the geology of the area is
appropriate for the construction method and that geological risks are appropriately
mitigated.

4. All work vessels associated with construction that traverses any reef system
should he equlppui with standard navigation aids, safety lighting and
nt, A vessel ring system with global positioning
system will be ;,mplc\-ed to continuously monitor all vessel movements and
locations in real time.

3. Any anchor placement should completely avoid corals and be diver verified. In
addition, measures to avoid anchor sweep should be developed and implemented.

6. Appropriate exclusion zones should be designated around sensitive marine
habitats.

7. Pre- and post-project monitoring should be completed in addition to monitoring
during construction. The pre-project monitoring should »htnhhth pre-project

conditions: project monitoring should ine il unanticipated are
oceurring and if corrective actions are need-.d and post-project {tmmedme and
1 term) itoring should d L imf to resources resulting from the

pm_]..;l and any recovery from those impacts.

8. All feasible aveid. and minimization measures must be used to protect
deep coral ities. Those must be fully described in detail
prior 1o authorization of any permit or license.

9. A contingeney plan should be requi
chronic material losses from LNG f
analyses and diati

ed 10 address catastrophic blowouts or more
ties, including trajectory and other impact
ibilities.

and

10. Periodic long-term monitoring of pipelines and nearby deepwater resources
should be di 1 to evaluate the envil tal effects of these installations on
deepwater marine communities.

11. Appropriate mitigation should be developed in concert with the NMFS Habitat
Conservation Division to offset unavoidable impacts.

C. The requirement listed below should apply to any relevant pcmut or license to
construct windfarms or hydroturbine energy producing facilities with the potential to
affect EFH in the SAFMC jurisdiction. To date, such projects are conceptual, yet

bly fi ble as future proposed actions. Given the existing information, it
is ble to lude that such projects may have an impact on EFH. However,
at this time sufficient information is not available to make general project-type
recommendations.

1. Submarine cables should be placed in a manner that avoids impacts to EFH. The
best available technologies should be used to install such cables to avoid and
minimize temporary and long-term impacts to EFH. If placed on the seabed,
cables should be anchored and/or stabilized, and stability analyses should be
conducted to ensure that the cable can withstand a 100-year storm event in
appropriate water depths.

2. Many of the arcas desi d as EFH are imp to protected resources (e.g..
endangered and threatened species and marine mammals) in the region. Direct
and indirect impacts may result from noise, electromagnetic fields, vessel wraffic,

vater quality issues, alteration of the benthos and habitat degradation

or habitat exclusion. The degree of impact can depend on the species, the type of
turbine, the method of installation, site characteristics and the lavout and size of
Therefore, any EIS prepared for the construction, operation or

ioning of a wind energy generating facility should include maps of

s' ranges. m:gm:orv pathways, and usu of habitat as part of an evaluation of’

direct and lative 10 prot ir

1. The following requirements should apply to the re-licensing of hydropower plants
on rivers draining to waters under SAFMC jurisdiction:

1. The construction of fish ladders or other measures to should be implemented into
the project design to provide for the safe and effective passage of fish to and from
vital upstream habitats,

2. Instream flows prescriptions should ensure adequate quality, timing, and amount
of water flow.

SAFMC Policy and Position on Previous Oil and Gas Exploration Proposals

The SAFMC urged the Secretary of Commerce to uphold the 1988 coastal 2
inconsistency determination of the State of Florida for the respective plans of exploration
filed with MMS by Mobil Exploration and Producing North Ameriea, Inc. for Lease
OCS-G6520 (Pulley Ridge Block 799) and by Union Oil Company of California for
Lease OC8-G6491/6492 (Pulley Ridge Blocks 629 & 630). Both plans of exploration
involved lease blocks lying within the lease area comprising the offshore area
encompassed by Part 2 of Lease Sale 116, and south of 26° North latitude. The Council’s
objection to the proposed exploration activities was based on the potential degradation or
loss of extensive live bottom and other habitat essential to fisheries under Council
Jurisdiction.

]

The SAFMC also supported North Carolina’s determination that the plans of exploration
filed with MMS by Mobil Exploration and Producing North America, Inc. for Lease OCS

S13 onewweuaboad AB1su3g aaneulaly

84./-9

£00¢ 134010



Manteo Unit are not consistent with North Carolina’s Coastal Zone Management
program.

The Council has expressed concem to the Outer Continental Shelf Leasing and

I)cv Iopmcrlt Task Foree about the proposed area and rec ded that no further
or production activity be allowed in the arcas subject to Presidential Task

Foru. Review (I.hc section of Sale 116 south of 267 N latitude).

The following section addresses the recommendations, concerns and issues expressed by
the South Atlantic Council (Source: Memorandum to Regional Director, UL.S. Fish and
Wildlife Service, Atlanta, Georgia from Regional Director, Gulf of Mexico OCS Region
dated October 27, 19935):

“The MMS. North Carolina, and Mobil entered into an innovative Memorandum of
Understanding on July 12. 1990, in which the MMS agreed to prepare an Environmental
Report (ER) on proposed drilling offshore North Carolina. The scope of the ER prepared
by the MMS was more comprehensive than an EIS would be. The normal scoping
process used in preparation of a NEPA-tvpe document would not only *identif

significant environmental issues deserving of study” but also “de-emphasize u{signil'lcanl
issues, narrowing the scope’ (40 CFR 1500.4) by scoping oul issues not ripe for
decisions.

Of particular interest to North Carolina are not the transient effects of exploration. but
rather the downstream and potentially broader, long-term effects of production and
develo L. The | ial effects iated with production and develop would
normally be “scoped out” of the (EIS-type) document and would be the subject of
extensive NEPA analvsis only after the exploration phm proves successful, and the
submittal of a !I.Il!-‘vl.lll!. production and develog program has been received for
review and analysis. The ER add d three al ives: the proposed Mobil plan to
drill a single exploratory well, the no-action altemmative and the alternative that the MMS
approve the Mobil plan with specific restrictions (monitoring programs and restrictions
on discharges). The ER also analyzes possible future activities, such as development and
production, and the long-term envi tal and soci ic effects iated with
such activities. The MMS assured North Carolina that all of the State’s comments and
concerns would be addressed in the Final ER (USDOIT 1990

The MMS also funded a Literature Synthesis study (USDOI MMS 1993a) and a Physical
Oceanography study (USDOI MMS 1994). both recommended by the Physical
Oceanography Panel and the Environmental Sciences Review Panel (ESRP). Mobil also
submitted a drafl report to the MMS titled Characterization of Currents at Maniteo Block
467 off Cape Hatteras, North Carolina, The MMS also had a Cooperative Agreement
with the Virginia Institute of Marine Science to fund a study titled Seafloor Survey in the
Vieinity of the Manteo Prospect Offshore North Carolina (USDOL MMS 1993b). The
MMS had a Cooperative Agreement with East Carolina University to conduct a study
titled Coastal Neorth Carelina Secioecanomic Study (USDOT MMS 1993¢). The above-

mentioned studies were responsive to the ESRP’s recommendations as well as those of
the SAFMC and the State of North Carolina.™

Copies of these studies can be acquired from the address below:
Minerals Management Service, Technical Communication Services
MS 43530 381 Elden Street

Hemdon, VA 22070-4897 (703) 787- 1080

In addition. by letter dated November 21, 2003, the SAFMC provided the following
recommendations on the AES Ocean Express LNG pipeline project:
®  The deepwater touch down route should be pre-inspected by ROV and the
pipeline right of way shall be t,l;,ar ofall deepwater resources:
= Adjust deepwat hd p 1o maintain an appropriate buffer from any
such deepwater resources;
»  Require deepwater resources, other EFH and the deepwat hds
be mapped by ROV to confirm the resource position in relation to the installed
pipeline:
+ Conduct pre-installation video surveys to select the route that maximizes
avoidance of these deepwater coral and live bottom habitats; and
* Monitor pipelines and nearby deepwater resources after installation to evaluate

the environmental effects of these i on deep maring ities.
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Following is the response to the Programmatic Environmental Impact Statement for
Alternative Energy Development and Production and Alterative Use of Facilities on the
Outer Continental Shelf by Florida Atlantic University’s Center of Excellence in Ocean
Energy Technology.

First, let us commend the MMS for their excellent document. It is extremely thorough
and well thought out. It is the first document that we have seen that is sufficiently
comprehensive and provides the necessary framework to develop rules for ocean energy
harvesting on the OCS.

FAU, in partnership with other academic institutes, commercial entities, and government
agencies, are researching the areas of ocean current energy, ocean thermal energy, fresh
water generation using ocean energy, and underwater hydrogen development. We thus
have focused the following responses on ocean current energy sections, not on the wave
and wind sections.

Response 1:

We feel that the proposed action is the logical action because it will create a consistent
framework and regulation set that will assist the community in rapidly and efficiently
haressing the ocean energy resource in a manner that best meets the public’s interest.
However, because ocean current energy technology is still new and remains untested, its
impacts are unknown. Thus, initially. a case-by-case assessment needs to be performed
within the framework and rules of the proposed action. This should continue until a
sufficient understanding of the environmental impacts is achieved to develop a final set
of regulations. As well, the ocean environment can change significantly from site to site
and within a site in both the horizontal and vertical directions. As such. a case-by-case
assessment within a general framework would help to understand the local impacts on
unigue environments.

To review proposed development on solely a case-by-case basis may make sense for the
very initial endeavors, but we agree with the MMS’s assessment. and view this as a less
desirable alternative. Also. the no action alternative, in our opinion, should not be
considered. The MMS has extensive experience with the offshore oil and gas industry
and it is the best agency suited to lead the rule development.

Response 2

Page ES-2. second paragraph, and in other areas of the document, “Hydrogen energy
storage technologies are considered unlikely to be demonstrated or developed in the
offshore marine environment in the 5- to 7-year time frame based on the current available
market for the product and technological considerations for development on the OCS.”

FAU's Center plans on developing fresh water generation systems and hydrogen
generation systems. Although commercial plants are unlikely within 5-7 years, test plants
may be developed and installed. Thus, MMS should consider these areas within its rules.

Response 3

In several areas of the EIS, the following is stated “for the technologies being assessed
within the time horizon for this EIS, development is expected to occur nearer to shore
where maximum water depth would be 100 m or less for wind and wave technologies and
500 m for ocean current technology (the only OCS area where ocean current technology

80096-001

80096-002

80096-003

is feasible for development is in the Florida current, located off the eastern coast of North
America).”

The depth offshore South Florida can exceed 1000 m in places. FAU's Center of
Excellence and its partners may install test turbines and commercial grade turbines in
depths greater than 500 m.

Response 4

In several areas of the EIS, ocean currents are characterized as “relatively constant and
flow in one direction only.” The Florida Current in the Straits of Florida is somewhat
constant in volumetric flow rate and predominantly flows in one direction. Because of
meandering, vortex shedding, instabilities. and the influence of tides. the flow and fixed
locations can vary significantly in magnitude and direction. Outside of the Straits of
Florida, these fluctuations increase. FAU has performed a two year study that measured
the Florida Current offshore Fort Lauderdale, FL.. We can make this report available to
the MMS.

Response 5

The EIS states that “extraction of energy from ocean currents requires a location that has
strong, steady currents.” While the best location to develop ocean current energy
technology is in the Florida Current because it is the most energy dense and steady
current in the world, the technology is applicable to other currents that may not be
characterized as steady or strong. As technology is advanced and the cost per kWh
decreases, slower currents may be developed.

Response 6

The EIS only considers Florida for the development of Ocean Current Turbines: “The
only known ocean current that has these characteristics on the OCS is the Florida
Current, located off the eastern coast of North America. Discussion of impacts associated
with the use of ocean current technologies in this programmatic EIS is, therefore, limited
to these types of facilities being constructed in the area of the Florida Current.” It is
unclear if this includes the Gulf Stream offshore Northem Florida, Georgia. South
Carolina, and North Carolina. Before 2014, test and or commercial turbines may be
installed in some of these locations, although it is somewhat unlikely. Thus, these arcas
should be considered.

Response 7
Under the wvarious construction sections, explosive embedment anchors should be
considered for installing the sea floor mooring points.

Response 8

The Florida Straits are a main transit route for not only commercial, pleasure. and
military ships, but it is also a transit route for submarines. The impact on submarine
routes should be considered.

Response 9
In Section 4.2, it is unclear if the geology within the Straits of Florida is reviewed. Is the
geology within the Straits of Florida the same as in the South Atlantic Region?

80096-003
(cont.)

80096-004

80096-005

80096-006

‘ 80096-007
‘ 80096-008

‘ 80096-009
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Response 10

In the site characterization sections, autonomous underwater vehicles and manned
submersibles should be considered as a platform that will be used. Operating with a
cabled instrument in a high shear environment can be difficult and problematic.
Experience has shown that both AUVs and manned submersibles are excellent platforms
for operating in the Straits of Florida. As well, AUVs are now being used extensively as
survey vehicles in the oil industry and military.

Response 11
Page 4-22, the description of the Gulf Stream needs to include that vorticity plays a
dominant roll in Western Intensification.

Response 12

Page 5-266, “After a technology has been tested, site-specific characterization would
need to be conducted to collect data on ocean-bottom characteristics ...” It is not clear
what testing means. If testing of a turbine on site is included in the definition, should site-
specific characterization occur before or during testing?

Response 13

Section 5.4.3.4 overviews the loss of energy and resulting local and global environmental
impacts. The ending sentence states “These impacts and their associated uncertainties
would be quantified in appropriate, site specific EISs.” We believe that an independent
and comprehensive review must be cond 1 that investigates the local and basin wide
impact of extracting ocean energy. This should be conducted by an independent and
impartial entity with the necessary expertise. This would help 1o lead to a global plan for
siting and cumulative energy extraction.

Response 14

Although electr tic and tic fields may be localized. they need to be
considered in depth with sufficient studies. For example, sharks have shown a propensity
to bite cables with and without electricity.

Response 15

The EIS states that “At most, only a small number of fish would be subject to
impingement. entrainment, entrapment. or turbine strikes regardless of the unit design.
and there would be no detectable changes in population levels as a result.” We disagree
with this statement. even at testing levels. There are many commercially important and
arguably rare or declining fish that transit the Straits of Florida alone or in schools,
Collisions with turbine blades by pelagic fish, mammal, and turtles represent a significant
concern and no research exists (as far as we are aware) that quantifies this issue in the
Straits of Florida in a practical manner. We believe that small test turbines need to be
installed offshore and be increased incrementally in size to quantify the issue prior to the
deployment of any full scale commercial platform. This is a very serious site specific
issue and needs to be addressed thoroughly.

Response 16

It is unclear in the EIS if the fish atiraction to the turbine platform is considered. Pelagic
fish tend to concentrate around any structure in the water column and this could
significantly increase fish strike. As well, any lights on the structure, maintenance
vessels/equipment, or surface structure will attract fish and invertebrates at night.

80096-010

80096-011

80096-012

80096-013

80096-014

80096-015

80096-016

Response 17

Section 5.4.8.4.3 details the entanglement with mooring lines of marine life. These
mooring lines are likely to be very taught and entanglement may not be an issue.
However, collision with these lines may result in severe injury and large animals may
become trapped against mooring lines by the forces of the current. As well, the vibration
of the mooring lines needs to be considered in the EIS.

Response 18

Long term studies with test systems are needed to identify and characterize the impact on
potentially sensitive habitats.

80096-017

80096-018
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From:

To:

Subject: ocs i erg Use Progi ic EIS C t 80058
Date: Monday, May 21, 2007 4:44:03 PM

Attachments: NASCA_Comments_on_MMS_PEIS_(21_May_2007)_80098.pdf

Thank you for your comment, Kent Bressie.

The comment tracking number that has been assigned to your comment is
80098. Once the comment response document has been published, please refer
to the comment tracking number to locate the response.

Comment Date: May 21, 2007 04:45:24PM CDT

OCS Alternative Energy and Alternate Use Programmatic EIS
Draft Comment: 80098

First Name: Kent

Last Name: Bressie

Organization: Harris, Wiltshire & Grannis LLP

Address: 1200 18th Street NW

City: Washington

State: DC

Zip: 20036

Country: USA

Email: kbressie@harriswiltshire.com

Privacy Preference: Don't withhold name or address from public record
Attachment: h:\CDB\NASCA\MMS Proceeding\NASCA Comments on MMS PEIS
(21 May 2007).pdf

Questions about submitting comments over the Web? Contact us at:
ocsenergywebmaster@anl.gov or call the OCS Alternative Energy and Alternate
Use Programmatic EIS Webmaster at (630)252-6182.

Before the
MINERALS MANAGEMENT SERVICE
.S, DEPARTMENT OF THE INTERIOR
Washington, D.C.

In the Matter of

Programmatic Enviry tal Impact Stat t
for Outer Continental Shelf Altemative Energy
and Altemate Use Program

COMMENTS OF
THE NORTH AMERICAN SUBMARINE CABLE ASSOCIATION

The North American Submarine Cable Association (“NASCA™) urges the Minerals

Management Service (“MMS™) to revise its draft programmatic envirc tal impact stat

for the Outer Continental Shelf Alternative Energy and Alternate Use Program (“Draft PEIS”™) to

address the d tic and international legal govermning undersea telecommunications

cables and to reflect ly the envi tal impact of such cables in the marine

environment.,' First, MMS should clarify that its proposals to regulate offshore energy
development from sources other than oil and gas. and to regulate alternate uses of existing

d

facilities, do not extend to telecc ications cables, and that the domestic and

' See Minerals Management Service, Alternative Energy and Altemate Use Program, Notice of

Availability of the Draft Pr tic Envire tal Impact St (EIS) and Public

(-4

[Footnote continued on next page]

80098-001
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international legal frameworks for undersea telecommunications cables would preclude MMS

80098-001
from doing so. Second, consistent with current seientific and regulatory findings, MMS should (cont.)
delete from the PEIS unsubstantiated assertions regarding the environmental impact of undersea

— E . 80098-002
telecommunications cables. NASCA reserves the right to supy t these co ts as
necessary to ensure MMS has a complete record before it.

NASCA is a non-profit association of submarine cable owners, submarine cable
maintenance authorities, and prime contractors for submarine cable systems.” NASCA and its
members have a strong interest in protecting the marine environment without unduly limiting

1

undersea cable infrastructure i 1 by d

d for bandwidth capacity. For
decades, NASCA's members have worked with federal, state, and local government agencies, as
well as other concerned parties—such as commercial fishermen and private environmental
organizations—to ensure that submarine cables do not harm the marine environment or

unreasonably constrain the operations of others in that environment.

[Footnote continued from previous page]
Hearings, 72 Fed. Reg. 13,307 (Mar. 21, 2007).

° NASCA’s members include: Alaska United Fiber System Partnership: Alcatel-Lucent
Submarine Networks; Apollo Submarine Cable System Ltd.; AT&T, Inc.; Brasil Telecom of
America, Inc. / GlobeNet: Global Crossing Ltd.: Global Marine Systems Limited: Hibemnia
Atlantic; Level 3 Communications, LLC; New World Network, USA, Inc.; Southem Cross
Cables Limited; Sprint Nextel Corp.; Tyco Telecommunications (US) Inc; Verizon
Communications, Inc.: and VSNL International, Inc.

L MMS Should Acknowledge the Statutory and Treaty-Based Limits on U.S.
Regulation of Undersea Telecommunications Cables on the Outer Continental Shelf

For the reasons stated in NASCA’s comments on the ANPRM (appended to these
comments and incorporated by reference),’ MMS must acknowledge the statutory and treaty-
based limits on 1.5, regulation of undersea telecommunications cables on the outer Continental
Shelf. As with the ANPRM, some of MMS’s statements in the Draft PEIS could be construed to
suggest that the U.S. Government exercises permitting jurisdiction over undersea
telecommunications cables on the outer Continental Shelf, when in fact US. laws and treaty
obligations preclude such exercises of permitting jurisdiction. Permitting jurisdiction under the
Outer Continental Shelf Lands Act—whether exercised by the Secretary of the Interior or the
Seeretary of the Army—is limited to activities connected with the exploration and exploitation
of mineral resources on the outer Continental Shelf.*

Consistent with this jurisdictional analysis, NASCA believes that MMS should revise the
Draft PEIS to reflect the limits of ULS. jurisdiction. Specifically:

+  MMS should acknowledge in Draft PEIS Section 1.2 (“Recommended Action™) and

Section 1.3.2 (“Scope of the Programmatic EIS™) that MMS jurisdiction does not

encompass regulation of undersea telecommunications cables on the outer Continental

*  See Alternate Energy-Related Uses on the Outer Continental Shelf, Advanced Notice of

Proposed Rulemaking, 70 Fed. Reg. 77,345 (Dec. 30, 2005) (“ANPRM"). NASCA
Comments on ANPRM (filed Feb. 28, 2006).

* See Pub, L. No. 83-212, 67 Stat. 462 (Aug. 7. 1953) (“OCSLA 1953"), Pub. L. No. 93-627.

88 Stat. 2146 (Jan. 3, 1975) (“OCSLA 1975 Amendments™), Pub. L. No. 95-372, 92 Stat. 635
(Sept. 18, 1978) (“OCSLA 1978 Amendments™) codified at 43 U.S.C. § 1331 et seq.
(collectively, “OCSLA™).

80098-003
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Shelf, as both the Outer Shelf Continental Lands Act and the relevant international

treaties limit regulation to energy-related infrastructure.

*  Consistent with the recc ded acknowledgments of jurisdictional limits in Draft PEIS
Sections 1.2 and 1.3.2, MMS should explain in more detail in Draft PEIS Section 1.6

(“OCS Regulatory Fi

ork™) the domestic and int tional legal fi orks

4

governing teleco ications cables.

II. MMS Should Delete Unsubstantiated Assertions Regarding the Environmental

Impact of Undersea Telecommunications Cables

NASCA urges MMS to revise its environmental analyses to ¢liminate unsubstantiated
assertions regarding the environmental impacts of undersea telecommunications cables. As
presently drafted, the Draft PEIS makes internally inconsistent assertions regarding undersea
telecommunications cables and electromagnetic fields. Draft PEIS Section 4.2.7. which covers
clectromagnetic ficlds in the Atlantic region. states that the region is home to a “large set of
submarine cables used for communications . . . but [it] generates negligible EMF fields,” This
statement contrasts sharply with Draft PEIS Section 7.5.2.14, which states that “[undersea
telecommunications] structures and activities can adversely affect benthic organisms by
occupying their habitat and/or injuring them. EM fields can also disorient some ray and shark
species.” Al the very least, MMS should delete these sentences in Draft PEIS Section 7.5.2.14 as
unsupported in the text and inconsistent with well-known scientific analyses considering such
issues.

In fact, submarine cables are environmentally benign both in terms of the processes used
to install, maintain, and repair them and in terms of the materials of which they are composed.

The FCC has long taken this view. In implementing NEPA, the FCC decided to exclude

80098-003
(cont.)

80098-004

categorically all submarine cable landing license applications from its environmental processing

rules, which impl tNEPA.® In impl ting NEPA, the FCC found:

Although laying transoceanic cable obviously involves considerable
activity over vast dist the envir tal consequences for the
ocean, the ocean floor, and the land are negligible. In shallow water, the
cable is trenched and immediately covered; in deep water, it is simply laid
on the ocean floor. In the landing area, it is trenched for short distance

between the water’s edge and a modest building housing facilities.®

But the FCC is not unique in its conclusions, and has merely rized what other
federal and state agencies have concluded over the years.

Of the recent commercial submarine cable projects for which environmental studies were
completed, all have been deemed by the reviewing government agencies either to have no

significant impact at the outset or to have no significant impact taking mitigation activities into

. These d ts include envir tal ts, environmental impact reports,
mitigated negative declarations, and essential fish habitat assessments (collectively, “studies™)
that were certified, approved, and/or adopted by the relevant federal, state, or local govemment
permitting agencies with respect to numerous cable systems.

Specifically. the studies—which are incorporated into these comments by reference’—

demonstrate the following about submarine cables in the marine environment:

Tmpl wtation of the National Envi
FCC.2d 13 13, 1321 (1974).

[ Policy Act of 1969, Report & Order, 49

Id.; 1998 Biennial Regulatory Review—Review of International Common Carrier
Regulations, Report & Order, 14 FCC Red. 4909, 4938 (1999).

See, e.g., Final Environmental Impact Report/Envire tal Impact Stat t for the
\{onterew \ccelcraled Research "3)"1(3111 Cabled Ob%enator} (2005), available at

1 /03150 5marseir. himl: TyCom Pacific Fiber-
Opm. Cahlr. and Ht.rmosa Bt.nch Landing, Draft Environmental Impact Report prepared by

[Footnote continued on next page]
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1. Impacts on biological resources would not be significant, as:

* Neither threatened nor end d species would be adversely affected;

&

*  The cable-laying process will not th maring als:

* Prior monitoring confirmed no adverse effects of cable-laying on sea otters
watching the operation:

*  There is no significant risk of whale entanglement from the proposed cables:

*  The impact of plow burial on benthic organisms will be so limited and
temporary as to not be significant;

*  There will be no significant impacts from laying cable across hard-bottom
areas (either because the project avoids those areas or because the impacts of
such crossing will be less than significant); and

*  There will be no significant impacts on

-]

or Essential Fish Habitat,

ged fish and invertebrate species

2 Air emission impacts will not be significant or will be so short-term and localized
as to be acceptable to the local jurisdiction;

3 Water quality impacts will not be significant,

4. The risk of significant impacts to cultural resources can be avoided by pre-
installation seafloor surveys and minor route adjustments if necessary.

5. Impacts on the commercial interests of fishermen could be mitigated so as to be

less than significant through measures such as burial and/or route selection or
dj t based on di ions with those affected, and compensation for lost

el

fishing gear.

[Footnote continued from previous page]
Ecology and Environment Inc. (2001); AT&T China - U.S. Cable Network. Draft
Environmental Impact Report prepared by Science Applications International Corporation
(2000); Draft Mitigated Negative Declaration for the Consideration of a New Lease for
Submarine Tel ications Systems, Grover Beach, California, Report by Ecology and
Environment Ine. for Pacific Crossing Landing Corporation & Pan-American Crossing
Landing Corporation, as filed with California State Lands Commission (2000).

80098-005

‘ 80098-006

| 80098-007

‘ 80098-008

80098-009

6. These conclusions hold true equally even when the cumulative impacts were
considered of pre-existing cables plus new cables in the same area.

Any MMS statements about the environmental impact of undersea telecommunications cables

must therefi t for these findi

The benign nature of submarine cable materials is further confirmed by their use in
artificial reefs. Obsolete submarine cables have been used in numerous artificial reef projects,
including the Great Eastern Artificial Reef (off the Maryland coast) and numerous artificial reefs
off the coast of New Jersey. These deployments of obsolete submarine telecommunications
cables have been approved by federal and state permitting authorities including, among others,
the Army Corps and the New Jersey Department of Environmental Protection. Such use of
submarine cables has also been encouraged by non-profit organizations, based on compatibility

with the marine environment.®

¥ See Ocean City Reef Foundation: Statement of Purpose (noting that materials such as

“former underwater communications cable™ are used to form artificial reefs because they are
non-toxic, durable, and stable). available ar <http:/’'www.ocreeffoundation.com/about.html=.
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For the reasons stated above, the North American Submarine Cable Association urges
MMS to revise the Draft PEIS to address the domestic and international legal regimes govemning

undersea telecommunications cables and to reflect accurately the environmental impact of such

cables in the marine environment.

NORTH AMERICAN SUBMARINE
CABLE ASSOCIATION

clo David Ress Group

127 Main Street

Chatham, New Jersey 07928

21 May 2007

CONCLUSION

Respectfully submtied,

THE NORTH AMERICAN
SUBMARINE CABLE ASSOCIATION

oz = .,
p=s %“‘”
Kent [, Bressie
Charles D. Breckinridge
HARRIS, WILTSHIRE & GRANNIS LLP
1200 18th Street, N.W.
Suite 1200
Washington, 2.C. 20036-2560
+1 202 730 1337 tel
kbressie@harriswiltshire.com

Counsel for the

North American Submarine Cable A

APPENDIX
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Before the
MINERALS MANAGEMENT SERVICE
U.S. DEPARTMENT OF THE INTERIOR
Washington, D.C.

TABLE OF CONTENTS

L. MMS Should Clarify that Its Proposals to Regulate Certain Activities Pursuant to

In the Matter of e

Alternate Energy-Related Uses on the Outer RIN 1010-AD30
Continental Shelf

COMMENTS OF
THE NORTH AMERICAN SUBMARINE CABLE ASSOCIATION

NORTH AMERICAN SUBMARINE Kent D. Bressie
CABLE ASSOCIATION HARRIS, WILTSHIRE & (GGRANNIS LLP

Section 388(a) Do Not Extend to Undersea Telecommunications Cables on the Outer
Continental Shelf, As Such Cables Lie Beyond the Permitting Jurisdiction of Any
Federal Agency ...

OCSLA’s Plain and Unambiguous Language Provides Neither MMS Nor Any
Other Federal Agency with Regulatory Jurisdiction over Submarine

Telecommunications Cables on the Outer Continental Shelf ...
1.

OCSLA Permits Regulation of the Exploration, Development, and
Production of the Outer Continental Shelf”s Minerals Resources
Classes of Activities that Plainly Exclude Submarine
Telecommunications Cables ...
OCSLA Authorizes the Secretary of the Interior to Regulate Energy-
Related Activities and Alternate Uses of Energy-Related Facilities ...
The Army Corps Lacks a Statutory Mandate to Regulate All Artificial
Islands. Installations, and Other Devices in the Subsoil or on the

Seabed of the Outer Continental Shelf and—by Extension—Undersea
Telecommunications Cables ..o mvnmrsereserssessssss s erssssssssseses

MMS Must Read OCSLA Consistent with U.S. Treaty Obligations, Which
Afford Special Protections to Undersea Telecommunications Cables ............

1

Various International Treaties, to Which the United States is a Party.
Guarantee Unique Freedoms to Undersea Telecommunications Cables

The Convention on the Continental Shelf Does Not Grant the United
States Sovereignty Over the Seabed and Subsoil of the Outer
Continental Shelf, But Instead Only the Jurisdiction Necessary for and
Connected with the Exploration and Exploitation of Mineral Resources

¢/0 David Ross Group 1200 18th Street, N.W. IL. MMS Should Clarify How It Intends to Coordinate Energy-Related Activities (for

127 Main Street Suite 1200
Chatham, New Jersey 07928 Washington, D.C. 20036-2560

+1 202 730 1337 tel Operators

A,
Counsel for the
North American Submarine Cable Association
B.
28 February 2006

Conclusion

MMS Coordination Efforts Should Account for the Particular Requirements of

Which It Issues, Or Intends to Issue, Leases, Easements, or Rights of Way) With
Installation and Maintenance Activities by Undersea Telecommunications Cable

Undersea Telecommunications Cable Installations and Repairs .......c..cooonee.

MMS Should Explain How It Intends to Implement the Outer Continental
Shelf Mapping Provisions of Section 388(b) of the Energy Policy Act of 2005

PAGE
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Before the
MINERALS MANAGEMENT SERVICE
U.S. DEPARTMENT OF THE INTERIOR
Washington, D.C.

In the Matter of

Alternate Energy-Related Uses on the Outer RIN 1010-AD30
Continental Shelf

COMMENTS OF
THE NORTH AMERICAN SUBMARINE CABLE ASSOCIATION
The North American Submarine Cable Association ("NASCA™) urges the Minerals
Management Service (“MMS™) to clarify how its proposals to implement Section 388(a) of the
Energy Policy Act will impact undersea telecommunications cables.! First, MMS should clarify
that its proposals to regulate offshore energy development from sources other than oil and gas,
and to regulate alternate uses of existing facilities, do not extend to undersea telecommunications
cables. Some of MMS’s statements in its ANRPM could be construed to suggest that the U.S.
Government exercises permitting jurisdiction over undersea telecommunications cables on the
outer Continental Shelf, when in fact U.S. laws and treaty obligations preclude such exercises of

permitting jurisdiction. Permitting jurisdiction under the Outer Continental Shelf Lands Act—

See Alternate Energy-Related Uses on the Outer Continental Shelf, Advanced Notice of
Proposed Rulemaking, 70 Fed. Reg. 77,345 (Dec. 30, 2005) (“*ANPRM"); Section 388(a) of

the Energy Policy Act, Pub. L. No. 109-58, codified at 43 U.S.C. § 1337(p) (“Section 388(a)"™).

whether exercised by the Secretary of the Interior or the Secretary of the Army—is limited to
activities connected with the exploration and exploitation of mineral resources on the outer
Continental Shelf.* Second. MMS should clarify how it intends to coordinate energy-related
activities for which it issues, or intends to issue, leases, easements, or rights of way with
installation and maintenance activities by undersea telecommunications cable operators,
NASCA is a non-profit association of submarine cable owners, submarine cable
maintenance authorities, and prime contractors for submarine cable s_\'stcms." NASCA and its
members have a strong interest in protecting the marine environment without unduly limiting
undersea cable infrastructure necessitated by consumer demand for bandwidth capacity. For
decades, NASCA’s members have worked with federal, state, and local government agencies, as
well as other concerned parties—such as commercial fishermen and private environmental
organizations—to ensure that submarine cables do not harm the marine environment or

unreasonably constrain the operations of others in that environment.

"

See Pub. L. No. 83-212, 67 Stat. 462 (Aug. 7. 1953) (“OCSLA 1953"), Pub. L.. No. 93-627,
88 Stat. 2146 (Jan. 3, 1975) (“OCSLA 1975 Amendments™), Pub. L. No. 95-372, 92 Stat. 635
(Sept. 18, 1978) (“OCSLA 1978 Amendments™) codified at 43 U.S.C. § 1331 et seq.
(collectively, “OCSLA™).

NASCA’s members include: Alaska United Fiber System Partnership: Alcatel Submarine
Networks: Apollo Submarine Cable System Lid.; AT&T, Inc.. Brasil Telecom of America,
Inc. / GlobeNet; Global Crossing Lid.: Global Marine Systems Limited; Hibernia Atlantic;
Level 3 Communications, LLC: New World Network, USA, Inc.; Southern Cross Cables
Limited: Sprint Nextel Corp.; Tyco Telecommunications (US) Inc; Verizon
Communications, Inc.: and VSNL International. Inc.
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NASCA's comments on MMS s ANPRM consist of two parts. First, NASCA explains
that the United States lacks permitting jurisdiction over undersea telecommunications cables on
the outer Continental Shelf. Second, NASCA addresses the need for better understanding of
undersea telecommunications cable operations and coordination with other operations on the
outer Continental Shelf.

L. MMS Should Clarify that Its Proposals to Regulate Certain Activities Pursuant to
Section 388(a) Do Not Extend to Undersea Telecommunications Cables on the Outer
Continental Shelf, As Such Cables Lie Beyond the Permitting Jurisdiction of Any
Federal Agency
MMS should clarify that its proposals to regulate certain activities pursuant to Section

388(a) do not extend to undersea telecommunications cables on the outer Continental Shelf, as

such cables lie beyond the permitting jurisdiction of any federal agency. First, MMS has

proposed to issue leases, easements, and rights of way for activities that *[u]se. for energy-
related purposes or other authorized marine-related purposes, facilities currently or previously
used for activities authorized under the OCSLA.™ Second, MMS has specifically identified

“telecommunications facilities™ as “[a]lternate uses of existing facilities.”™ These statements

suggest that MMS may be considering direct regulation of undersea telecommunications cables

or, more indirectly, endorsing illegal and extraterritorial assertions of permitting jurisdiction by

the U.8. Army Corps of Engineers (“Army Corps™). As discussed below, federal law and U.S.

treaty obligations preclude MMS or the Army Corps from asserting such regulatory jurisdiction

over undersea telecommunications cables.

4 ANPRM, 70 Fed. Reg. at 77,346.
M

A. OCSLA’s Plain and Unambiguous Language Provides Neither MMS Nor
Any Other Federal Agency with Regulatory Jurisdiction over Submarine
Telecommunications Cables on the Outer Continental Shelf
OCSLA’s plain and unambiguous language grants no federal agency regulatory
Jjurisdiction over undersea telecommunications cables on the outer Continental Shelf. By its
terms, OCSLA pertains to the “exploration, development, and production of the minerals of the
outer Continental Shelf.™ More specifically, OCSLA grants the Secretary of the Interior the
authority to grant and regulate offshore leases, easements, and rights of way pertaining to
minerals exploration and exploitation. OCSLA grants the Secretary of the Army—and by
delegation. the Army Corps—limited jurisdiction over two specified classes of activities: (1)
artificial islands. installations. and other devices attached to the seabed and intended for
exploring for, developing, or producing mineral resources, and (2) installations or devices
intended for transporting mineral resources—classes of activities that plainly exclude submarine

telecommunications cables. Neither of these grants of regulatory authority covers activities

connected with the installation, maintenance, or repair of undersea telecommunications cables.

13

43 U.8.C. §1332(4). See also H.R. Rep. No. 83-413, at 2-3 (1953), reprinted in 1953
U.S.C.C.AN. 2177 (noting that the Outer Continental Shelf Lands Act was passed to
regulate the “leasing and development . . . of the oil potential of the Continental Shelf.™).
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1. OCSLA Permits Regulation of the Exploration, Development, and
Production of the Outer Continental Shelf’s Minerals Resources—
Classes of Activities that Plainly Exclude Submarine
Telecommunications Cables
In a section titled “Laws and regulations governing lands.”” OCSLA explicitly extended
federal jurisdiction—of any agency, not just the Army Corps—and of certain enumerated laws to
the outer Continental Shelf only with respect to regulation of a specific class of activities:
The Constitution and laws and civil and political jurisdiction of the United
States are extended to the subsoil and seabed of the outer Continental
Shelf and to all artificial islands, and all installations and other devices
permanently or temporarily attached to the seabed, which may be erected
thereon for the purpose of exploring for, developing, or producing
resources therefrom, or any such installation or other device (other than a
ship or vessel) for the purpose of transporting such resonrees, to the same
extent as if the outer Continental Shelf were an area of exclusive Federal
jurisdiction located within a State.®
Thus, Section 1333(a)(1) provides that U8, jurisdiction extends not over all artificial islands,
installations, and other devices on the outer Continental Shelf, but only to two subsets of
artificial islands. installations, and other devices: (1) those attached to the seabed and intended
for exploring for, developing, or producing mineral resources, and (2) those intended for
transporting mineral resources.
Section 1333(a)(1) establishes the jurisdictional scope of Section 1333, And it forms the
basis for a coherent statutory scheme that consistently limits the grants of regulatory jurisdiction

to other agencies and the applicability of other laws in other subsections of Section 1333, Thus,

Section 1333(a)(1) clearly provides that no U.8. Government agency or department—including

T 43U.S.C. § 1333 (“Section 13337,
¥ o4Uusc § 1333(a)(1) (“Section 1333(a)(1)") (emphasis added).

the Coast Guard” and the Army Corps'’—has any jurisdiction or permitting authority on the
outer Continental Shelf except with respect to two enumerated subsets of artificial islands,
installations, and other devices intended for mineral resource-related activities. Section
1333(a)(1) further provides that National Labor Relations Act applies only with respect to two
enumerated subsets of artificial islands, installations, and devices intended for mineral resource-
related activities."' and that the application of Section 1333 with respect to artificial islands,
installations, and devices intended for mineral resource-related activities is non-exclusive.'”
Undersea telecommunications cables are neither seabed nor subsoil of the outer
Continental Shelf, nor are they artificial islands, installations, or devices erected for the purpose
of exploring for. developing, producing, or transporting mineral resources. Consequently.
undersea telecommunications cables on the outer Continental Shelf fall outside the permitting

Jjurisdiction of the U.S. Government.

43 U.S.C. § 1333(d)(1) (granting authority to the Coast Guard with respect to “lights and
other warning devices, safety equipment, and other matters relating to the promotion of
safety of life and property on the artificial islands, installations, and other devices referred
to in subsection (a) of this section or on the waters adjacent thereto™ (emphasis added)).

" 43 U.8.C. §1333(e).

43 U.8.C. § 1333(c¢) (providing that the National Labor Relations Act applies to “any unfair
labor practice. as defined in such Act. oceurring upon any artificial island, installation, or
other device referred to in subsection {a) of this section™ (emphasis added)).

43 U.8.C. § 1333(1) (providing that the specific application of certain provisions of law to
“the artificial islands, installations, and other devices referred to in subsection {a) of this
section or to acts or offenses occurring or committed thereon shall not give rise to any
inference that the application to such islands and structures, acts, or offenses of any other
provision of law is not intended” (emphasis added)).
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2. OCSLA Authorizes the Secretary of the Interior to Regulate Energy-
Related Activities and Alternate Uses of Energy-Related Facilities

OCSLA authorizes the Secretary of the Interior—and by delegation. MMS-—to regulate
energy-related activities and alternate uses of energy-related facilities, but not undersea
telecommunications cables. Specifically, OCSLA directs the Secretary of the Interior to grant
oil and gas leases to the highest qualified responsible bidder on the basis of sealed competitive
bids and to develop regulations necessary to carry out such provisions of OCSLA." Section
388(a) expanded the Secretary of the Interior’s regulatory authority to include leases, casements,
and rights of way for activities that “produce or support production, transportation, or
transmission of energy from sources other than oil and gas,” e.g.. wind power. "

Section 388(a) also provides that the Secretary of the Interior:

may grant a lease, easement, or right-of-way on the outer Continental

Shelf for Activities not otherwise authorized in this Act [or certain other

laws not relevant here] if those activities

(D) use, for energy-related purposes or for other authorized purposes,

facilities currently or previously used for activities authorized under this

Act.”
Thus, Section 388(a) gives the Secretary of the Interior authority to regulate new uses—whether
energy-oriented or not—of facilities originally authorized and constructed under the authority of

OCSLA, i.e., those dedicated to minerals exploration and exploitation.'® Neither this authority to

B 43U.8.C. §§1334-38.
43 U.8.C§1337(pX(1).
¥

See 43 U.S.C. § 1333(a).

regulate new uses of energy-related facilities, nor the authority to regulate energy activities other
oil and gas-related activities, extends to undersea telecommunications cables.
3. The Army Corps Lacks a Statutory Mandate to Regulate All
Artificial Islands, Installations, and Other Devices in the Subsoil or on
the Seabed of the Outer Continental Shelf and—by Extension—
Undersea Telecommunications Cables
Notwithstanding its claims to the contrary, the Army Corps lacks a statutory mandate to
regulate all artificial islands, installations. and other devices in the subsoil or on the seabed of the
ULS. outer Continental Shelf and—by extension—undersea telecommunications cables. Instead,
OCSLA grants the Secretary of the Army (who has delegated this authority to the Army Corps)

limited jurisdiction over two specified classes of activities: (1) artificial islands. installations,

and other devices attached to the seabed and intended for exploring for, developing, or producing

mineral resources, and (2) installations or devices intended for transporting mineral resources.
OCSLA granted to the Secretary of the Army limited authority to prevent obstruction of
navigable waters by activities relating to exploration for, development, production and
transportation of mineral resources of the outer Continental Shelf.
The authority of the Secretary of the Army to prevent obstruction to
navigation in the navigable waters of the United States is extended to the
artificial islands, installations, and other devices referred o in subsection
fa) of this section. 1
Thus, OCSLA grants the Army Corps jurisdiction only over a specified class of activities—those

specified in Section 1333(a)(1)—to the extent they may obstruct navigation. By its own terms,

Section 1333(e) does not extend to a class of activities beyond those enumerated in Section

7 ocsLA § 40, codified as amended at 43 U.8.C. § 1333(e) (“Section 1333(e)") (emphasis

added).
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1333(a)(1). Nowhere does OCSLA suggest or provide for any possibility of the Army Corps
asserting jurisdiction over all artificial islands, installations, and other devices attached to the
seabed.

Regardless of whether undersea telecommunications cables are artificial islands,
installations, or other devices attached to the seabed-—and NASCA maintains that they are none
of these things—they are not used for exploring for, developing, producing, or transporting
mineral resources. Undersea telecommunications cables use coaxial cable or fiber-optics to
transmit voice, fax. data. and Internet traffic between domestic and international points. As
such, they remain outside the general jurisdictional scope of OCSLA (as defined in Section
1333(a)(1)) and outside the specific regulatory jurisdiction of the Army Corps under OCSLA (as
defined in Section 1333(e)).

The statutory language of the OCSLA 1978 Amendments clarified that Congress granted
the Army Corps only limited jurisdiction. In those amendments, Congress revised the language
of Section 1333(e), striking out “artificial islands and fixed structures located on the outer
Continental Shelf” and replacing it with “the artificial islands, installations, and other devices
referred to in subsection (a).” Of course, Subsection (a)—i.e.. Section 1333(a)(1)—limits the
scope of any grant of agency regulatory jurisdiction or applicability of enumerated laws, as
provided in Section 13337s various subsections, to artificial islands, installations, and devices
intended for mineral resource-related activities.

Notwithstanding OCSLA’s clear language. federal appellate courts have managed to
disagree on the scope of federal authority over the outer Continental Shelf. The Fifth Circuit

takes the view that:

“[T]the Continental Shelf Act was enacted for the purpose, primarily, of
asserting ownership of and jurisdiction over the minerals in and under the
Continental Shelf.” The structure of the Act itself, which is basically a
guide to the administration and leasing of offshore mineral-producing
properties, reinforces this conclusion. The Act consists almost exclusively
of specific measures to facilitate exploitation of natural resources on the
continental shelf. In addition, 43 U.S.C. § 1332(b) provides that the Act
“shall be construed in such manner that the character as high seas of the
walters above the outer Continental Shelf and the right to navigation and
fishing therein shall not be affected.” As the court below noted, an
extension of jurisdiction for purposes of controlling the exploitation of the
natural resources of the continental shelf is not necessarily an extension of
sovereignty.

We believe that a limited construction of the Act comports with the
primary purpose of resolving competing claims to ownership of the
natural resources of the offshore seabed and subsoil. So read, the Act is
consistent with Article 2 of the Convention on the Continental Shelf.'®
Thus, the Fifth Circuit found OCSLA’s statutory language and the relevant treaty provisions
dispositive on the question of the Army Corps’ jurisdiction.
By contrast, the First Circuit takes a more expansive view of the Army Corps” authority

under OCSLA, and in direct opposition to the Fifth Circuit. In Alliance to Protect Nantucket

Sound, Inc. v. U.S. Depariment of the Army, the First Circuit held that OCSLA gave the Army

' Treasure Salvors, Inc. v. Unidentified Wrecked & Abandoned Sailing Vessel, 569 F.2d 330,
340 (5th Cir. 1978) (holding that the United States did not have title under OCSLA over a
wrecked and abandoned vessel on the outer Continental Shelf because OCSLA was not a
general extension of U.S. sovereignty, quoting Guess v. Read, 290 F.2d 622, 625 (1961),
cert. denied 368 U.8. 957 (1962)). aff 'd in part and rev'd in part on other grounds sub nom.
Florida Dep't of State v. Treasure Salvors, Inc., 458 U.S. 670 (1982). See also Laredo
Offshore Constructors, Inc. v. Hunt Qil Co., 754 F.2d 1223, 1227 n.4 (5th Cir. 1985)
(reiterating that “[i]n Treasure Salvors, we were faced with the question whether the United
States had title under the OCSLA over a wrecked and abandoned vessel lying on the bottom
of the ocean on the Outer Continental Shelf. We held that the OCSLA was not a general
extension of United States sovereignty but must be construed to comport with its limited
purpose of controlling the exploration of natural resources on the Continental Shelf.”).
Regarding the Convention on the Continental Shelf, see part LB below.
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Corps authority to issue a permit for a scientific measurement device station to be erected in
connection with an offshore “wind farm” project, as the statutory language of Section 1333 was

ambiguous and the “exceptional clarity” of the legislative history evidenced congressional intent
not to limit the Army Corps’s permitting jurisdiction to structures related to minerals
extraction.” In NASCA’s view, the First Circuit found OCSLA ambiguous only because it
failed to quote Section 1331(a)(1) in full, and it ignored the Convention on the Continental
Shelf.* Moreover, NASCA believes that the legislative history of Section 1333 is internally
inconsistent and appears to conflict with the text of Section 1333, thereby providing no clear
sense of congressional intent,”

Absent resolution of this “circuit split” by the U.S. Supreme Court, the Army Corps

continues to interpret its jurisdiction expansively, issuing permits which include conditions

extending to the edge of the Continental shelf. For example, the Army Corps has affirmatively

" 398 F.3d 105. 109 (2005).

' See id. (omitting the phrase “which may be erected thereon for the purpose of exploring for,

developing, or producing resources therefrom, or any such installation or other device (other
than a ship or vessel) for the purpose of transporting such resources™).

See Joint Explanatory Statement of the Committee of Conference, H.R. Conf. Rep. No. 95-
1474, at 81 (1978) (“Expl, ary Stat 117"y (stating that “[u]nder section 4{a)(1) of the
conference report, Federal laws and *civil and political jurisdiction of the United States” are
applicable to the subsoil and seabed of the OCS. to all artificial islands and *all installations
and other devices permanently or temporarily attached to the seabed, which may be erected
thereon” to explore, develop, produce or transport OCS mineral resources™), reprinted in
1978 U.S.C.C.AN. 1674. 1679. But see Explanatory Statement at 81 (stating that “these
changes were technical only and there was no intent to change present law. The existing
authority of the Corps of Engineers, in subsection 4(f), applies to all artificial islands and
fixed structures on the Outer Continental Shelf, whether or not they are erected for the
purpose of exploring for, developing. removing, and transporting resources therefrom.™).
These conflicting statements appear on the same page of the same report.

asserted that its jurisdiction extends to the edge of the Continental Shelf in the following cases:

o Hibernia Cable Permit: The Army Corps’ New England District (Concord Office)
issued this permit to Worldwide Telecom, Inc. (now known as Hibernia Atlantic)
pursuant to Section 4(f) of the Outer Continental Shelf Lands Act of 1953.7 The
permit imposes general burial requirements with respect to submerged aquatic
vegetation and marine mammals.

* Japan-U.S. Cable Network Permit. The Army Corps’ San Francisco District Office
issued this permit to Brunghardt Honomichl & Company on behalf of AT&T under
the Army Corps” Nationwide Permit 12, pursuant to Section 10 of the Rivers and
Harbors Act of 1899 and Section 404 of the Clean Water Act, and *as extended by
Section 4(f) of the Outer Continental Shelf Lands Act of 1953, as amended (43
U.8.C. I333(|:))."zj The permit claims that “Section 10 regulates structures, other
installations, and work, including excavation, dredging, and discharges of dredged or
fill material in navigable waters, extending from mean high water to the seaward
limit of the outer continental shelf."*" Special Condition 5 imposes burial and
reburial conditions “[w]ithin the seaward limits of the outer continental shelf.”*

In other cases. the Army Corps has adopted conditions—requiring cable burial out to a particular
depth or compliance with state regulatory requirements, which often extend far into the outer
Continental Shelf, notwithstanding statutory and judicial limitations on state jurisdictional
assertion—that effectively extend its jurisdiction to the outer Continental Shelf.*® None of these

conditions has any proper statutory basis.

n

See Permit No. 199902369, at p. 4, Special Conditions 2 & 4 (Apr. 6, 2000). As the permit
document reveals, this citation appears to have been pasted in over the standard form’s
citation to Section 10 of the Rivers and Harbors Act of 1899,

See Letter from Calvin C. Fong, Chief, Regulatory Branch, San Francisco District, Army
Corps, to Chris Brungardt, Brungardt Honomichl & Company, File No. 280030N, at p. 2
(Sept. 22, 2000).

Id. (emphasis added).

= Id

See, e.g., Permit 2000-01196, at p. 2, Special Condition B (Jan. 12, 2001) (imposing general

burial requirements to a depth of 1,000 meters in a permit issued to TyCom Networks (US)
Inc. by the Army Corps” New York District (New York Office)).
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B. MMS Must Read OCSLA Consistent with U.S, Treaty Obligations, Which
Afford Special Protections to Undersea Telecommunications Cables

MMS must read OCSLA consistent with U.S. treaty obligations, which afford special
protections to undersea telecommunications cables. These treaty obligations are binding on the
United States, and supercede carlier conflicting federal statutes.”’

1. Various International Treaties, to Which the United States is a Party,
Guarantee Unique Freedoms to Undersea Telecommunications
Cables

Various international treaties dating back to 1884—all to which the United States is a
party——guarantee unique freedoms to undersea telecommunications cables.”® In coastal areas,
these treaty obligations include the freedom to lay submarine cables on continental shelves—
notwithstanding any claim of a 200-nautical-mile Exclusive Economic Zone (“EEZ”)""—and to

repair existing cables without prejudice.”” Although these treaties permit coastal sovereign

See U8, Constitution, art. VL, § 2 (stating that “all treaties made, or which shall be made,
under the authority of the United States, shall be the supreme law of the land™).

See International Convention for the Protection of Submarine Cables, March 14, 1884, 24
Stat. 989, 25 Stat. 1424, T.S. 380 (entered into force definitively for the United States on
May 1, 1888) (guaranteeing the freedom to lay undersea telecommunications cables on the
bed of high seas), Geneva Convention on the High Seas, aris. 2, 26.1 & 26.2, April 29, 1958,
13 U.S.T. 2312, T.LA.S. 5200, 450 U.N.T.S. 82 (entered into force definitively for the
United States on Sept. 30, 1962) (guaranteeing the freedom to lay and maintain undersea
telecommunications cables on the bed of high seas).

See Convention on the Continental Shelf, art. 4, April 29, 1958, 15 U.S.T. 471, T.LAS.
5578, 499 U.N.T.S. 311 (entered into force definitively for the United States on June 10,
1964) (“Continental Shelf Convention™); United Nations Law of the Sea Convention, arts.
58.1.79.2, Dec, 10, 1982, 1833 U.N.T.S. 397 (entered into force on Nov. 16, 1994)
(“UNCLOS™). Although UNCLOS has not vet been ratified by the Senate, the United States
has taken the position that UNCLOS reflects customary international law to which the
United States adheres. See 19 Weekly Comp. Pres. Doc. 383 (March 10, 1983).

" See id., art. 79.5.

nations to take reasonable measures respecting natural resource exploitation on the Continental
Shelf, they bar nations from taking such measures with respect to submarine telecommunications
cables. the construction and repair of which are not undertaken for natural resource exploration
PR |
or exploitation.
These treaty provisions are reflected in the official position of the United Nations™ Office
of Legal Affairs of the Division for Ocean Affairs and the Law of the Sea, which states that:

beyvond the outer limits of the 12 nm territorial sea, the coastal State may
not (and should not) impede the laying or maintenance of cables, even
though the delineation of the course for the laying of pipelines [but not
submarine cables] on the continental shelf is subject to its consent. The
coastal State has jurisdiction only over cables constructed or used in
connection with the exploration of its continental shelf or exploitation of
its resources or the operations of artificial islands, installations and
structures under its jurisdiction.““‘

Thus, according to the United Nations, a coastal nation must forbear from imposing any

restrictions on the installation or ¢ of submarine cables unless those submarine cables

themselves are used for natural resource exploration or exploitation.

31 UNCLOS. art. 79.2: Continental Shelf Convention, art. 4. By Presidential Proclamation,

Presidents Reagan and Clinton expressly stated that the establishments of an EEZ and a
contiguous zone, respectively, did not infringe on the high-seas freedoms to lay and repair
submarine cables. See Presidential Proclamation No. 5030 (Mar. 10, 1983), 48 Fed. Reg.
10,605 (1983) (establishing the U.S. EEZ); Presidential Proclamation No. 7219 (Aug. 2.
1999), 48 Fed. Reg. 48,701 (1999) (establishing the U.S. contig zone).

“Maritime Space: Maritime Zones and Maritime Delimitations— Frequently Asked
Questions” (Office of Legal Affairs, DOALS, U.N. Secretariat) (responding to Question #7,
“What regime applies to cables and pipelines?”), available at

<http://www.un.org/Depts/los/ LEGISLATIONANDTREATIES /frequently_asked questions.
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2. The Convention on the Continental Shelf Does Not Grant the United
States Sovereignty Over the Seabed and Subsoil of the Outer
Continental Shelf, But Instead Only the Jurisdiction Necessary for
and Connected with the Exploration and Exploitation of Mineral
Resources
The Convention on the Continental Shelf, which the United States has signed and
ratified, does not grant the United States sovereignty over the seabed or subsoil of the outer
Continental Shelf. but instead only the jurisdiction necessary for and connect with the
exploration and exploitation of mineral resources. MMS must therefore construe OCSLA
(originally enacted in 1953) consistent with the superseding 1958 Convention on the
Continental Shelf, which the United States has signed and ratified:
The Convention on the Continental Shelf became effective as law in the
United States eleven years after passage of the Outer Continental Shelf
Lands Act and superseded any incompatible terminology in the domestic
statute,?
The court in Treasure Salvors affirmed the trial court’s finding that the United States had no
claim to an abandoned vessel situated on the outer Continental Shelf because the vessel
constituted “non-resource-related material in the shelf area.”™" The court found that the drafiers
of the Continental Shelf Convention were:
... unwilling to accept the sovereignty of the coastal State over the
seabed and subsoil of the continental shelf. . . . the text as now adopted
leaves no doubt that the rights conferred upon the coastal state cover all

rights necessary for and connected with the exploration and exploitation
of the natural resources of the continental shelf.*

Treasure Salvors, 569 F.2d at 340. See also Continental Shelf Convention, art. 4.
M Treasure Salvors, 569 F.2d at 340.

¥ I quoting 11 U.S. GAOR, Supp. 9 at 42, U.N. Doc. A/3159 (1956) (noting that the
International Law Commission, which drafted the Continental Shelf Convention. “accepted
the idea that the coastal State may exercise control and jurisdiction over the continental shelf,
with the proviso that such control and jurisdiction shall be exercised solely for the purpose of

|Footnote continued on next page|

On those grounds, it rejected the U.S. Government’s claim under OCSLA to a wrecked and
abandoned vessel lying on the outer Continental Shelf.**

In implementing Section 388(a), MMS should therefore decline to assert permitting
Jurisdiction over undersea telecommunications cables and decline to endorse the Army Corps’
illegal and extraterritorial assertions of permitting jurisdiction. Such exercises of jurisdiction
would be inconsistent with OCSLA and U.S. treaty obligations.
IL MMS Should Clarify How It Intends to Coordinate Energy-Related Activities (for

‘Which It Issues, Or Intends to Issue, Leases, Easements, or Rights of Way) With
Installation and M. nance Activities by Undersea Telecommunications Cable

Operators

MMS should clarify how it intends to coordinate energy-related activities for which it
issues, or intends to issue, leases, easements, or rights of way with installation and maintenance
activities by undersea telecommunications cable operators. With additional activities
contemplated for the outer Continental Shelf, NASCA believes that federal agencies and private
entities operating on the outer Continental Shelf need a better understanding of the activities of
undersea telecommunications cable operators on the outer Continental Shelf, in order to

minimize conflict among parties operating on the outer Continental Shelf.

[Footnote continued from previous page]
exploiting its resources: and it rejected any claim to sovereignty or jurisdiction over the
superjacent waters.” (emphasis added)).

% Treasure Salvors, 569 F.2d at 340.
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A, MMS Coordination Efforts Should Account for the Particular Requirements
of Undersea Telecommunications Cable Installations and Repairs

MMS must account for the nature of cable installation and repair operations above and
below the ocean surface, and the consequent industry standards that have been developed over

many decades to facilitate those operations, These standards minimize the risk of damage to

neighboring cables during installation and maint :¢ operations and ensure access 1o a
damaged cable with both a cable ship and other equipment to be used on the sea floor.
The submarine cable industry has developed cable spacing standards 1o ensure that

installation and maintenance operations do not jeopardize other submarine cables.” These

spacing requir ts are cor t with international treaties granting to submarine cable
operators without limitation various rights and freedoms to lay submarine cables,
1. Minimum Cable Separation Distances

Cables can be placed only so close to each other until they endanger other cables during
installation and maintenance, or until they impede access for installation and maintenance
particularly if there are multiple installation and maintenance companies operating in the same
vicinity above or below the ocean surface. The submarine cable industry therefore developed
the following minimum cable separation distances. First, two parallel cables are to be separated

by a distance equal to the lesser of three (3) times the depth of water or nine (9) kilometers.*®

Second. if both operators of parallel cables agree, those two cables may be separated by a

" Each installation and maint e company also has more specific methods for handling
cable per each cable manufacturer’s recommendations.

¥ See International Cable Protection Committee Recommendation No. 2, at 10, available from

the International Cable Protection Committee at http://'www.iscpc.org/.

distance equal to the lesser of two (2) times the depth of water, or (6) six kilometers.” For
example, a cable in 100 meters of water should be placed no closer than 300 meters to any other
cable for any significant parallel length.

While the submarine cable operators may agree to place the cables as little as 200 meters
apart—either because the length of the parallel is short or the probability of damage and repair is
low-—most operators take a more conservative approach to cable separation distances. The
“three-times-the-depth-of-water™ standard allows the repair ship to lay the repaired cable back
flat on the seabed without laying it over the adjacent cable.

Submarine cable operators also use this standard as a minimum separation distance from
other obstacles. such as seamounts, canyons, wrecks, and fish havens. Where the obstacles are
manmade and actively used—such as the anchorages and dredging and dumping areas of third
parties—submarine cable operators actively seck even greater separation distances.

2. Cable Crossing Standards

Notwithstanding these minimum separation distances, cables are generally not placed
along parallel tracks for long distances. Submarine cable installers and operators prefer to have
the cables cross so that they may achieve greater separation distances for greater lengths of the

cables, with the cables in close proximity only where they cross. As described above, they do

this to minimize the risk of damage 1o other cables during installation and maint @
operations, and also to ensure route diversity across a number of cables. This route diversity
preserves connectivity between domestic or international points—for a single cable system. or

across systems in a region.

¥ Seeid.
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The submarine cable industry has therefore developed the following cable crossing
standard: when cables must cross, they should do so at 90-degree angles in order to minimize
the length of cable that is immediately adjacent to another cable.” Observance of this standard
means that in the area of a crossing, the amount of lateral space required for two cables is the
equivalent of what would otherwise be sufficient for three cables.

Where cables parallel each other in close proximity, the degree of complexity for any
repair operation is increased. It is standard procedure for cable operators to consult with each
other when planning a crossing, and to seek permission for a crossing.”'  Although permission is
generally granted, there have been instances where the crossing company assumes liability for
damage of the crossed cable if the crossing is planned in a congested area or in proximity to a
repeater or other underwater body.

B. MMS Should Explain How It Intends to Implement the Outer Continental
Shelf Mapping Provisions of Section 388(b) of the Energy Policy Act of 2005

MMS should explain how it intends to implement the outer Continental Shelf mapping
provisions of Section 388(b) of the Energy Policy Act of 2005 (“Section 388(b)”). Section
388(b) directs the Secretary of the Interior to establish an interagency comprehensive digital
mapping initiative for the outer Continental Shelf. including indications of the locations on the
outer Continental Shelf of all federally-permitted activities, obstructions to navigation,
submerged cultural resources, undersea cables. offshore aquaculture projects, and areas

designated for the purpose of safety. national security. environmental protection. or conservation

O 1d, at s,
" Id, at 4,

and management of living marine resources. Such an inifiative could foster greater awareness of
activities on the outer Continental Shelf and minimize conflict ameng parties operating on the

outer Continental Shelf.

CONCLUSION

For the reasons stated above, the North American Submarine Cable Association urges
MMS to clarify how its proposals to implement Section 388(a) of the Energy Policy Act will

impact undersea telecommumications cables.

Respectfully submitted,

THE NORTH AMERICAN
SUBMARINE CABLE ASSOCIATION

INORTH AMERICAN SUBMARINE Kent [J. Bressie
CABLE ASSOUIATION HARRIS, WILTSHIRE & (GRANNIS LLP
clo David Ross Group 1200 18th Street. N.W.
127 Main Street Suite 1200
Chatham, New Jersey 07928 Washington, D.C. 20036-2360
+1 202 730 1337 tel
kbressie@harriswiltshire.com

Counsel for the
North American Sub ine Cable A

28 February 2006
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From:

To: ves; ocsenergywebmaster@anl.gov;

Subject: i ergy and Use Progi ic EIS C 80099
Date: Monday, May 21, 2007 4:45:04 PM

Attachments: MMS_PDEIS_Comments.05-21-07_80099.pdf

Thank you for your comment, Michael Smith.

The comment tracking number that has been assigned to your comment is
80099. Once the comment response document has been published, please refer
to the comment tracking number to locate the response.

Comment Date: May 21, 2007 04:46:21PM CDT

OCS Alternative Energy and Alternate Use Programmatic EIS
Draft Comment: 80099

First Name: Michael

Middle Initial: D

Last Name: Smith

Organization: National Trust for Historic Preservation

Address: 1785 Massachusetts Ave. NW

Gity: Washington

State: DC

Zip: 20036

Country: USA

Email: mike_smith@nthp.org

Privacy Preference: Don't withhold name or address from public record
Attachment: M:\LDF\Wind Farms\MMS\MMS PDEIS Comments.05-21-07.pdf

Questions about submitting comments over the Web? Contact us at:
ocsenergywebmaster@anl.gov or call the OCS Alternative Energy and Alternate
Use Programmatic EIS Webmaster at (630)252-6182.

NATIONAL TRUST

for HISTORIC PRESERVATION®

May 21, 2007

VIA ELECTRONIC FILING

Ms. Maureen A, Bornholdt

Program Manager

Alternative Energy & Alternative Use Program
Minerals Management Service

Argonne National Laboratory EVS/900

9700 5. Cass Avenue

Argonne, 1L 60439

RE: Comments on the MMS Draft Progr ic Envir 1 Impact §
on Quter Continental Shelf Alternative Energy & Alternative Use

Dear Ms, Bornholdt

‘On behalf of the National Trust for Historic Preservation (National Trust), we appreciate the
opportunity to t on the Minerals Manag Service’s Draft Programmatic Environmental
Impact Statement (Draft PEIS) on Outer Continental Shelf (OCS) Alternative Energy and Alternative
Use. This letter raises several concemns with the Draft PEIS, including inadequate guidance and
discussion about the role and requirements of the NHPA in the context of contemplated project-
specific reviews, The Minerals Management Service (MMS) should address our concerns prior to
finalizing the PEIS.

The PEIS proposes a program for the issuance of leases, easements, or right-of-ways on the
OCS for offshare alternative energy development, such as wind, wave, or ocean technologies. The
National Trust generally supports efforts to create renewable energy, and we commend MMS for
making a proactive effort to design a programmatic process for offshore alfernative energy
development. However, in prepaning the PEIS, itis critical that MMS consider how granting certain
nghts for future OCS energy projects will affect our nation’s irreplaceable cultural resources, in
accordance with the National Historie Preservation Act (NHPA) and the National Environmental
Policy Act (NEPA).

Interests of the National Trust

The National Trust is a private nonprofit organization chartered by Congress in 1949 to
promote public participation in the preservation of our nation’s heritage, and to further the lustoric

Pratecting the Irreplaceable

T

1785 MASSACHUSETTS AvENUE, NW - WasminoTon. DC 28838
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Ms, Maureen A. Bomholdt
Minerals Management Service
May 21, 2007

Page 2

preservation policy of the United States. See 16 US.C. § 468. With the strong support of more than
274.000 members. the National Trust works to proteet significant historic sites and to advocate
historie preservation as a fundamental value in programs and policies at all levels of government. In

Idition to our headg in Washi [2.C.. the National Trust of 28 historic siles open
to the public and eight regional and field offices throughout the country.

1. Inadequate Discussion about Compliance with Section 106 of the National Historie
Preservation Act

The Draft PEIS does not provide adequate infi jon and guid: ling the appli
of the NHPA. Section 106 of the NHPA requires federal agencies, “prior 1o™ approving or I'undmg a
project, to “take into account the effect of the undertaking on any district, site, building, structure, or
objeet that is meluded in or cligible for inclusion in the National Register,” and to provide the
Advisory Couneil on Historie Preservation (ACHP) a reasonable opportunity to comment on the
undertaking.'! 16 U.S.C. § 470f. Federal agencies must initiate Section 106 review early in the
planning process to ensure that a broad range of altematives are considered. Jd § 800.1(c). In this
case, it is not olear how or when MMS will satisfy the requirements of Section 106 of the NHPA.

1t is understood that the Draft PEIS is programmatic providing for only a generic scope and
purpose, and that the provisions of the NHPA will apply broadly to the proposed program in ways
that relate direetly to and intersect with the other laws, standards and considerations detailed in the
draft, MMS makes some ml':ncncc 1o the standards of Section 106 of the NHPA at Section 5.2.19
1 ial impacts to archacol I ) and Seetion 5.2.21 (potential impacts 1o visual
resources ), as well as cunnrl]\ in a few other sections. Unfortunately, the Draft PEIS makes no
attempt to outline how the proposed program would comply with Section 106 consultation and
procedural rr.qu'ln:mmlﬁ. Speeifically, how will MMS satisfy the requirements of Section 106 of the
\T[]ZPA priorto the i of leases, or Aght-of-ways on the OCS for offshore

ive energy devel such wind, wave, or ocean technologies?

This issue is important because MMS's grant of private anoses rights to federal lands of the
OCS, including leases, or rights-of- is id an “undertakings™ under Section
106, See 36 C.F.R. §§ 800.16(y). 800, S{n](Z){tu) See Montana Wilderness Association v. Fry, 310
F. Supp. 2d 1127, 1152 (D. Mont. 2004). As the lead Federal agency under the Department of
Interior, MMS must comply with Seetion 106 of the NHPA and consider what effects the
undertakings will have on historic and archacological properties, The Section 106 regulations

! The Section 106 regulations require an agency to: (1) “make a reasonable and good faith cffort” to
identify historic properties, 26 C.F.R. § 800.4(b) 1) (2) determine the eligibility of historic properties for
the National Register of Historic Places, id. § 800.4(c): (3) assess any effects the undertaking may have
on historic propertics, id. 800.5; and (4) if the effects are adverse, develop and evaluate altematives or
modifications to the project in order to avoid. minimize, or mitigate the adverse effects, based on
comsultation with the SHPO, Indian tribes, the ACHP. and other consulting and interested parties, id. §
800.6(a).

80099-001

Ms, Maureen A. Bomholdt
Minerals Management Service
May 21, 2007
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mandate initiation early on in the planning slxg:s.: 36 C.F.R. § 800.1(c). Itis clear that MMS must
complete the Section 106 process prior Lo issuing leases, easements, or rights-of-way.

Further, although NEPA and NHPA reviews can run concurrently and coordinate in many
respects, see fd §§ 300.3(h), 800.8, NEPA review alone cannot satisfy the review and consultation
required under NHP ’\ M. $§ H00.8(e ) 1)(i), (iv), With such broad potential to affect histonie,
cultural, and arch the program proposed by MMS should acknowledge and
detail in the Final PEIS the unique review and consultation steps that NHPA will require for site-
specific projects. The text summarizing the NHPA and related laws at Table 1.6-1 of the Draft PEIS.
in particular, should be revised to add a reference 1o the consultation and public process requirements
of the NHPA. In our view, the Final EIS should also mdlcalc how cnmulllng and interested parties
will be determined and how direet notification and is prof 1to ocour, i with
the requirements of 36 C.F.R. Part 800,

2. Inadequate Analysis of Impacts to Historic and Archacol al Resources and Measures
to Mitigate the Potential Impacts

In our view, the analysis of potential impacts to historic and archacological resources in the
Draft PEIS is insufficient. Under NEPA and Section 106 of the NHPA, prior to approving projects

proposed under the lated OCS Al ive Energy Devel . MMS must
closely consider the adverse effects on resources eligible for or listed on the \Aallonat chwler of
Historic Places, Such comldcrallnn wl'II rely upon the inf ion or lack of i lin
this PEIS. Tt , an ion of | ial impacts in the PEIS is critical to the ability

of MMS to understand the mm.cqilkncm nl'fulun. actions prior to making irretrievable decisions
affecting resources,

In the Draft PEIS, 1 ive di ion of | 1 impacts on historie resources and
I is divided b Seetion 5.2, |9 (a\l\:hacuiogn,al Resources) and Section 5.2.21
(Visual Resources) of the draft. The annl;-sl.-s I‘ar hagol I the overall
lysis for historic Iting in an i plete analysis of potential impacts and mitigation
for historie This does not allow for adequate analysis of non-visual

impacts to hacological historie r
effects to historic resources from the i
analysis not included in the drafl,’

The Final PEIS should address potential adverse
duction of audible ¢l related to the program, an

* The Section 106 review process “secks to accommodate historic preservation concems with the needs
of Federal undertakings through 1 among agency Hn_ILIl[S and other partics with an mterest in
the effects of the undertaking on historic | g at the early stages of project planning.”
36 § 800.1(a) (emphasis addcdi “The _gnal of consultation is to :d.cnul"\ oric propertics potentially
affected by the undertaking, assess its effects and seek ways to avoid, minimize or mitigate any adverse
effects on historic properties.” fd.

* Potential adverse effects can include the “[ijntroduction of visual. pheric or audible el that
diminish the integrity of the property”s significant historic features. . .. 36 C.F.R. § 800.5(a}2)v).

80099-001
(cont.)
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The Dmfl PTI‘; nclmw'li.dg::i MMS's obligation to include “heretofore unidentified"” historic
and arcl in the of adverse effects. Al Section 5.2.19.2, it provides
guidance on the necessary depth and manner for archacological survey to identify significant
resources. The only mention of the parallel need for historic resources surv included
parenthetically in that seetion. A more thorough discussion dedicated 1o this vital element of the
historic resources review, including the need for coordination with the appropriate State Historic
Preservation Officer and'or Tribal Historie Preservation Officer, should be included in the Final
PEIS.

The characterization of visual impact levels on histonc properties in the Draft PEIS is

i with the dard for t of such indircet adverse impacts on historie propertics.”
At Section 5.2.19.2, the Draft PEIS di the ial for wind turbines on the OCS to “result in
a visual impact on historic propertics,” The Drafl PEIS continues “[t]he level of impact could be
considered moderate or even major if the setting of the property is considered a principal element of
the property’s significance. If the visual setting was not considered as part of the property’s
significance, the visual impact would be negligible.” Draft PEIS at 5. The impact level
characterization for visual impacts on historie resources should be revised to be consistent with the
provisions for assessment of adverse effects in the ACHP regulations implementing Scetion 106, 36
C.F.R. § 800.5(a).

In addition to specifically listing setting as one of the fundamental qualities of a historic.
property to be considered in an adverse effect t, the regulations state that, in determi
adverse effeets, “[elonsideration shall be given to all qualifying ch of a historic prog
including those that may have been identified subsequent l.o the nngmnl evaluation of the prnpcftv 5
eligibility for the National Register.” fd. Such languag i in which a visual
impact on a historic resource would be found 1o be m,ghguble is muppmpn.nh.l) umb:gunm It could
be read to suggest that a review | ding under the propesed program could not engage in an
evaluation of the contribution I.ht. selting rnukt:s toa Illsturi(‘. property’s significance if’ the property
was onee listed or determined eligible for the National Register without elearly esluhlishing the
s],gmt'canc: of the setting. This interpretation would not allow for adcqmm: review of resources with

I t o ion, and would be i i with the regul 2 ing review of
adverse cffects on historic resources.

While project-specific evaluations of the degree of visual impact to historic properties will be
a v part of the prog this evaluation does not appear to align with the impact levels
evaluation as it is sel forth in 5.1.2. It scems clear that the basic level of avoidability on which the
level of impacts distinctions depend, will be similar no matter the degree of sensitivity of the
resource, For this reason, the Final PEIS should clarify the relationship between the impact levels,
the evaluation of the degree of impact, and the significance of a resource or resource clement to

! I'h: %utlnn 106 rcgul:ltmns dd’nc an adverse effect as any undertaking that “may alter, dircetly or

. any of the ch ies of a historic property that qualify the property for inclusion in the
National Register in a manner that would diminish the integrity of the property’s location, design, setting,
materials, wark hip, fecling, or jation.” 36 C.F.R. § 800.5(a)(1).

80099-002
(cont.)
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prevent interpretations that would create inappropriately pit the evaluation of the overall significance
of a resource against its sensitivity and the separate issue of the ease of mitigation or avoidance,

3. Consultation with the Advisory Council on Historic Preservation

At Section 8.3, Consultation and Coordination, we are encouraged 1o read that MMS is
conferring closely with several pertinent agencies in developing this PEIS. However, the National
Trust encourages MMS 1o consult with the ACHP as well. The ACHP is authorized to “review the
policies and programs of Federal agencies and recommend to such agencies methoeds to improve the
effectiveness, coordination. and consistency of those policies and programs with the policies and
programs carried out under [the NHPAL™ 16 U.S.C, § 470j(a)(6).

Conclusion

The National Trust does support the need for and advancement of renewable energy
technology. The preparation of a programmatic EIS o authorize a program to advance wind, wave,
and ocean technologies on the OCS should make every effort to consider the potential adverse effects
to historic and archacological resources, and should clearly outline MMS’s proposed method of
satisfving the requirements of NHPA. We appreciate the opportunity to comment on the Draft PEIS.
Please do not hesitate to contact us il vou have any questions.

Respectiully submitted,

Robecta Forne

Roberta Lane
Program Officer & Regional Attomey.
Northeast Office

Mg pon

\ilclmci Smith
Assistant General Counsel

ce:  Melanie Stright, Archacologist, Federal Preservation Officer, MMS
Laura Dean, Advisory Council on Historic Preservation
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From: csenergywebmaster@anl.gov

To: mail_ocsenergyarchives; ocsenergywebmaster@anl.gov;

Subject: OCS Alternative Energy and Use Prog| ic EIS C t 80100
Date: Monday, May 21, 2007 4:47:49 PM

Attachments: Final_DPEIS_comment_letter_80100.pdf

Thank you for your comment, Ian Bowles.

The comment tracking number that has been assigned to your comment is
80100. Once the comment response document has been published, please refer
to the comment tracking number to locate the response.

Comment Date: May 21, 2007 04:49:00PM CDT

OCS Alternative Energy and Alternate Use Programmatic EIS
Draft Comment: 80100

First Name: Ian

Middle Initial: A

Last Name: Bowles

Organization: Secretary, Executive Office of Energy and Environmental Affairs
Address: 100 Cambridge Street, Suite 900

City: Boston

State: MA

Zip: 02114

Country: USA

Privacy Preference: Don't withhold name or address from public record
Attachment: \\env-fp-saltO1\users\mcallanan\mydocs\Energy\Final DPEIS
comment letter. pdf

Questions about submitting comments over the Web? Contact us at:
ocsenergywebmaster@anl.gov or call the OCS Alternative Energy and Alternate
Use Programmatic EIS Webmaster at (630)252-6182.

Ian A. Bowles
SECRETARY

The Commonwealth of Massachusetts
Executive Office of Energy and Environmental Affairs
100 Cambridge Street, Suite 900
Boston, MA 02114

Deval L. Patrick
GOVERNOR

Timathy P. Murray
LETENANT GOVERNOR Tel: (617) 626-1000

Fax: (617) 626-1181
hittp:fiwww. mass. govienvir

May 21, 2007

MMS Renewable Energy and Al Use Prc ic EIS
Argonne National Laboratory
9700 8. Cass Ave. Argonne, IL 60493

Re: Draft Programmatic Environmental Impact Statement
Dear Sir or Madam:

Thank you for this opportunity to comment on Mineral Management Services’ (MMS)
Draft Programmatic Environmental Impact Statement (EIS) for alternative energy development
and production and alternate use of facilities on the Outer Continental Shelf (OCS). The
Patrick Administration believes that an ambitious program of renewable energy development is
in the interest of the citizens of Massachusetts and the United States, and that the
Commonwealth has an obligation to do its share to promote development of our renewable
energy resources. As I explained when I issued the M. 1 Envi 1 Policy Act
certificate approving the final environmental impact report for the proposed Cape Wind project
on Horseshoe Shoals, global climate change, sea level rise, dependence on foreign oil, and the
health impacts of local and regional air pollution create an urgent need for sustainable
alternatives to energy produced from fossil fuel combustion. The development of renewable
energy facilities will significantly advance the Commonwealth's energy policy goals and will
provide immediate and significant benefits to air quality and energy reliability in
Massachusetts and the Northeast.

I believe that the proposed program set forth in the EIS to establish regulations for the
issuance of leases, easements, and/or rights-of-ways for alternative energy facilities will allow
thorough and comprehensive review of renewable energy facilities on the OCS, and thereby
reduce environmental impacts, allow for a more predictable and transparent process, and
achieve important efficiencies in time and resources. The alternative for MMS not creating an
alternative energy program and addressing each new alternative energy facility project on a
case-by-case basis is not preferable.

80100-001
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