
 

 

 

 
Mr. Gary D. Goeke, Chief, Regional Assessment Section 
Office of Environment (MS 5410) 
Bureau of Ocean Energy Management 
Gulf of Mexico OCS Region 
1201 Elmwood Park Blvd. 
New Orleans, Louisiana 70123-2394 
 
RE:  Comments on the Atlantic OCS Proposed Geological and Geophysical Activities Mid-

Atlantic and South Atlantic Planning Areas Draft Programmatic Environmental 
Impact Statement (EIS) 

 
Dear Mr. Goeke, 
 
Thank you for the opportunity to provide comments on the Atlantic OCS Proposed Geological and 
Geophysical Activities Mid-Atlantic and South Atlantic Planning Areas Draft Programmatic 
Environmental Impact Statement (EIS).  As mentioned in our letter dated May 17, 2010 (attached), 
The Georgia Department of Natural Resources’ Coastal Resources Division (GADNR/CRD) is the 
lead agency responsible for federal consistency coordination with our networked sister  agencies.   
 
GADNR/CRD would like thank you for taking several of the comments provided in the May 17, 
2010 letter into consideration of the Draft EIS.  After further coordination with GADNR/CRD 
Marine Fisheries Section and GADNR Wildlife Resources Divisions’ Nongame Conservation 
Program, we provide the following additional comments: 
 
Affected Resources and Impact Analysis: Commercial and Recreational Fisheries 
The DPEIS finds that a ‘negligible percentage’ of seafloor within the Area of Interest (AOI) would 
be disturbed by G&G activities and concludes that seafloor disturbance, would have only a negligible 
impact on commercial fisheries and no impact at all on recreational fisheries.  The DPEIS further 
states that because BOEM would require prior approval of G&G activities involving seafloor-
disturbing activities or placement of bottom-founded equipment or structures, most impacts on 
commercial and recreational activities are expected to be avoided and thus negligible.  Marine 
species are not evenly distributed and if the small area of disturbance occurs in prime fishing grounds 
or spawning areas, impacts could be more than negligible.  The significance criteria for seafloor 
disturbances on commercial and recreational fisheries should be increased to Negligible to Minor for 
commercial fisheries and Negligible for recreational fisheries.  
 
The DPEIS finds that active acoustic sound sources, specifically seismic airguns, are likely to 
produce Minor impacts to commercial species and Negligible impacts to recreational species.  
Behavior and mortality in fishes as a result of seismic surveys are not well understood and difficult to 
quantify.  Because all fish species show behavioral avoidance for some period of time, the 
significance criteria for seismic sound sources on both commercial and recreational fisheries should 
be increased to Minor to Moderate. 
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The DPEIS finds that accidental fuel spills are likely to produce Negligible impacts to commercial 
and recreational fisheries since accidental spills are likely to be small in size.  Any oil spill, no matter 
how small the impact area, may tarnish commercial fisheries enough that the public may hesitate 
from buying the product for fear of contamination and not knowing where it was caught.   Similarly, 
recreational fisheries would also be expected to decline.  The significance criteria for commercial and 
recreational fisheries should be increased to Minor. 
 
Alternatives and Mitigation Measures: Commercial and Recreational Fisheries 
The South Atlantic Fishery Management Council (SAFMC) has designated several Habitat Areas of 
Particular Concern (HAPCs) within the Area of Interest (AOI) to protect deepwater coral 
communities from physical damage by fishing gear.  The DPEIS states that because BOEM would 
require prior approval of G&G activities involving seafloor-disturbing activities, drilling discharges, 
or placement of bottom-founded equipment or structures, impacts on sensitive benthic communities 
such as coral, live/hard bottom, chemosynthetic, and deepwater canyons communities are expected to 
be avoided.  A more effective and reassuring solution to case-by-case review of proposed individual 
actions would be for BOEM to include a prohibition of G&G activities within HAPCs in their 
Preferred Alternative. 
 
Impact-producing factors (IPCs), most notably seafloor disturbance and seismic sound activities, are 
of most significance on commercial and recreational fisheries when conducted within 20 nautical 
miles (nm) of the shoreline.  The significance criteria of these IPFs would be greatly reduced if 
BOEM would include a prohibition of seismic activities and seafloor disturbances within 20 nm of 
the Georgia shoreline in their Preferred Alternative. 
 
Alternatives and Mitigation Measures: Marine Mammals 
The mitigation measures outlined in Alternative A are not as protective of coastal resources as could 
reasonably be expected given the magnitude of reasonably foreseeable impacts.  Alternative B, which 
includes expanding the time-area closure for North Atlantic right whales and nesting sea turtles, 
separation between simultaneous seismic airgun arrays, and passive acoustic monitoring, is likely to 
mitigate more impacts to marine mammals from proposed geological and geophysical activities than 
Alternative A.  While acknowledging that Alternative B includes mitigation measures that would add 
direct costs for operators undertaking G&G activities in the AOI (e.g. staff to perform passive 
acoustic monitoring) as well as impose indirect costs (e.g. inconvenience of deploying when and 
where an operator desires), it still falls short of offsetting or balancing protection of the coastal 
environment with competing coastal uses. 
 
The most significant impact-producing factor (IPF) from G&G activities is active acoustic sound 
sources from seismic airgun arrays and their anticipated impacts on marine mammals.  Even though 
potential impacts of anthropogenic noise on baleen whales are poorly understood (e.g., Southall et al. 
2009i), the Atlantic Ocean waters along the Southeast U.S coast are the only known calving grounds 
for endangered North Atlantic right whales.  As such, potential impacts to the right whale calving 
habitat need to be evaluated conservatively.  The following mitigation measures should be included 
in BOEM’s Preferred Alternative. 
 
Time-Area Closure for North Atlantic Right Whales 
The geographic extent of Alternative A does not adequately encompass the area used by North 
Atlantic right whales in the Southeast and Mid-Atlantic U.S.  Georgia DNR supports the expanded 
time-area closure for seismic air gun arrays and non-airgun high-resolution geophysical (HRG) 
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surveys proposed in Alternative B with the following caveats:  
 Deep stratigraphic and shallow test drilling should not be authorized within the right whale 

time-area closure due to the high source levels associated with drillships during drilling (up 
to 191 re 1 μPa; Chapter 3, Page 3-28). 

 The geographic extent of the time-area closure proposed in Alternative B should be expanded 
an additional 10 nautical miles (NM) eastward for seismic air gun surveys to further reduce 
ensonification of right whales and their habitat.  BOEM predicts that acoustic energy from 
seismic air gun arrays may propagate up to 12,737 m (~7 NM) at sufficient received pressure 
levels to cause Level B harassment to whales (i.e., 160 dB re 1 μPa; Appendix D, Table D-
21).   

 The geographic extent of the time-area closure proposed in Alternative B is sufficient to limit 
impacts from electromechanical acoustic devices, given their shorter propagation distances 
(i.e., a 10 NM eastward buffer is not necessary for electromechanical acoustic devices).   

 NMFS is currently revising right whale critical habitat boundaries.  Unfortunately the revised 
boundaries are not available at this time.  However, previous modeling and telemetry studies 
suggest that right whales utilize all Atlantic Ocean waters within 20-30 NM of shore from 
Cape Canaveral, FL and northward along the GA, SC and NC coast (Keller et al. 2006ii, 
Garrison 2008iii, Good 2008iv, Schick et al. 2009.  The time-area closure proposed in 
Alternative B encompasses the majority of right whale habitat delineated by these studies.  
Any subsequent expansion of right whale critical habitat by NMFS in the Southeast and Mid-
Atlantic U.S. should be reflected in the proposed time-area closure, along with a 10 NM 
eastward buffer for seismic air gun surveys. 

 
High Resolution Geophysical (HRG) Survey Protocol for Renewable Energy and Marine Mineral 
Sites 
Georgia DNR supports an exemption within the right whale time-area closure for non-air gun HRG 
surveys for renewable energy and marine minerals with the following caveat: 

 Non-air gun HRG surveys proposed within the right whale time-area closure should be 
permitted on a case-by-case basis.  BOEM should require applicants to utilize acoustic 
devices that operate at frequencies higher than 22 kHz when operationally feasible.  Right 
whales are likely unable to hear sounds above 22 kHz (Parks et al. 2001v). 

 
Guidance for Vessel Strike Avoidance 
Vessel collisions are a leading cause of North Atlantic right whale mortality.  Reducing vessel speeds 
to 10 kts or lower likely reduces the risk of whale mortality (Pace and Sliber 2005vi, Vanderlaan and 
Taggart 2007vii).  Georgia DNR supports the vessel strike avoidance measures outlined in Alternative 
A and B with the following caveats:  

 All vessels 65 ft or greater, including federal and federal contract vessels, should travel at 
speeds of 10 kts or less within the right whale time-area closure to reduce risk of right whale 
collisions.   

 Vessels less than 65 ft in length should reduce their speed within the right whale time-area 
closure when traveling at night and during other periods of reduced visibility.   

 All vessels operating within the right whale time-area closure should have a properly 
installed and operational Automatic Identification System (AIS) on board.  The vessel call 
sign, vessel name and BOEM permit number should be provided to NMFS prior to entering 
the time-area closure.   

 North Atlantic right whales are the primary species of whale observed within the portion of 
the time-area closure located offshore of SC, GA and FL (Georgia DNR, unpublished data).  
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As such, vessel crews should assume that all whales observed within the time-area closure 
offshore of SC, GA and FL are likely North Atlantic right whales and maintain 1,500 ft 
separation accordingly.     

 
Acoustic Modeling and Marine Mammal Incidental Take Methodology 
The animal behavior values selected for right whales in the AIM model were taken from studies of 
right whale foraging in the Northeast U.S. and Canada and do not accurately reflect behavior and 
habitat in the Southeast U.S.  Right whales are not known to feed in the Southeast U.S. and their 
Southeast U.S. habitat is considerably shallower (10-30 m) than the dive values selected in the AIM 
model (113-130 m; Appendix E, page E-32).  Nousek-McGregor (2010viii) found that right whales 
tagged in the Southeast U.S. either submerged immediately below the surface for 2 min on average, 
or dove to the bottom to a depth of only 10-20 m for 7 min on average.   Surface intervals in that 
study averaged 1-2 min, although we have documented surface intervals in excess of 30 min in the 
case of females with calves (Georgia DNR, unpublished data).  BOEM should re-run the AIM model 
for right whales with values that more accurately reflect right whale behavior and habitat in the 
Southeast U.S.  Any resulting changes in take estimates should be highlighted in the Final EIS. 
  
Alternatives and Mitigation Measures: Sea Turtles 
GADNR supports the proposed time-area closure offshore of Brevard County, FL outlined in 
Alternative B to protect nesting loggerhead sea turtles.     
 
In summary, the State of Georgia appreciates the opportunity to review the Atlantic OCS Proposed 
Geological and Geophysical Activities Mid-Atlantic and South Atlantic Planning Area Draft 
Programmatic EIS.   The State of Georgia is in support of the proposed activities provided that 
negative impacts to living marine resources and their habitats are fully addressed and minimized or 
eliminated.  Toward that end, we ask that comments provided herein are given full consideration and 
incorporation into the final EIS.  If you have questions concerning these comments, please contact 
me at (912) 264-7218. 
 
 
Sincerely, 

 
A.G. “Spud” Woodward 
Director 
 
 
 
enclosures:  May 17, 2010 Comment Letter 
 
 
cc:   Brad Gane, GADNR/CRD Ecological Services Section Chief 

Pat Geer, GADNR/CRD Marine Fisheries Chief 
 Jason Lee, GADNR/WRD Nongame Conservation Program Manager 
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Atlantic right whale distribution in relation to sea-surface temperature in the southeastern United States calving 
grounds.  Marine Mammal Science 22:426-445.  
iii Garrison, L.P.  2007.  Defining the North Atlantic Right Whale Calving Habitat in the Southeast United States: an 
Application of a Habitat Model.  NOAA Technical Memorandum NMFS-SEFSC-553.   
iv Good, C.P.  2008.  Spatial Ecology of the North Atlantic Right Whale (Eubalaena glacialis).  Dissertation, Duke 
University. 
v Parks, S.E., D.R. Ketter, J.T. O’Malley, J. Arruda.  2007.  Anatomical predictions of hearing in the North Atlantic 
right whale.  The Anatomical Record 290:734-44. 
vi Pace, R.M. and G.K. Silber. 2005. Simple analyses of ship and large whale collisions: Does speed kill? Abstract, 
Sixteenth Biennial Conf. Biol. Marine Mammals, San Diego, December 2005. 
vii Vanderlaan, A.S.M. and C.T. Taggart. 2007. Vessel collisions with whales: the probability of lethal injury based 
on vessel speed. Marine Mammal Science 23: 144-156. 
viii Nousek-McGregor, A.E.  2010.  The Cost of Locomotion in North Atlantic Right Whales Eubalaena glacialis.  
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May 30,2012

Mr. Gary D. Goeke, Chief, Regional Assessment Section
Office of Environment (MS 5410)
Bureau of Ocean Energy Management
Gulf of Mexico OCS Region
1202 Elmwood Park Boulevard
New Orleans, Louisiana 70123-2394

RE: Comments on the Draft Atlantic G&G PElS

Dear Mr. Goeke,

Thank you for the opportunity to review and provide comments on the Draft Programmatic
Environmental Impact Statement (DPEIS) for proposed Geological and Geophysical (G&G)
Activities in the Mid-Atlantic and South Atlantic Planning Areas prepared under the direction of
the Bureau of Ocean Energy Management (BOEM). The DPEIS provides information and an
evaluation of potential environmental effects from geological and geophysical survey activities
in Federal waters in the Mid-Atlantic and South Atlantic OCS and adjacent State waters. As
South Carolina's coastal management agency, SC Department of Health and Environmental
Control's Office of Ocean and Coastal Resource Management (SCDHEC-OCRM) is responsible
for ensuring compliance with our state's federally approved coastal management program
including federal consistency.

There are numerous coastal resources occurring within and adjacent to South Carolina's coast
that could be impacted by the proposed survey activities subject to consistency review by
SCDHEC-OCRM. It will be critically important that applicants applying to BOEM for permits
to conduct survey activities covered by this DPEIS coordinate with SCDHEC-OCRM to ensure
they are fully consistent with our State's Coastal Management Program.

South Carolina's coastal resources are vitally important to our State's overall economy. Tourism
and commercial and recreational fishing are significant coastal activities. The G&G survey
activities described in the DPEIS could result in reasonable foreseeable effects on South
Carolina's coastal resource and uses which would initiate the consistency review process.

Some of the resources occurring in South Carolina's Coastal Zone subject to consistency review
include historic and culturally important sites, sea turtles, avian species, marine mammals,
nearshore and offshore habitats which support numerous species of commercial and recreational
importance to South Carolina
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SCDHEC-OCRM appreciates the opportunity to review and comment on this DPEIS and looks
forward to working with BOEM and future applicants seeking G&G permits.

Yours truly,

Barbara Neale
Senior Program Analyst
SCDHEC-OCRM

cc: Mrs. Carolyn Boltin-Kelly, Deputy Commissioner, SCDHEC-OCRM



Thank you for the opportunity to participate as a cooperating agency on development of the 
Atlantic OCS Proposed Geological and Geophysical Activities Mid-Atlantic and South Atlantic 
Planning Areas Draft Programmatic Environmental Impact Statement (PEIS). We appreciate the 
effort towards collaboration in fulfilling obligations under the National Environmental Policy 
Act for the proposed activities, in light of NOAA’s special expertise with regard to trust 
resources under our jurisdiction. 

During the preliminary draft phase of PEIS development, we were afforded ample opportunity to 
provide such expertise and enjoyed a productive working relationship with BOEM. Many of our 
concerns were appropriately addressed in response to dialogue with BOEM during that period. 
Please contact Ben Laws at (301) 427-8425 with any questions related to these comments. 

After review of the draft PEIS, we provide the following additional comments: 

Protected Species 

• NMFS’ Level A harassment criteria are for both pulsed and continuous sounds. 
There are numerous locations where the PEIS states that Level A criteria are specific to pulsed 
sounds, with the first example found in the summary on page xiii. Please revise accordingly. 

• The additional language regarding jurisdictional authority included in the PEIS is 
helpful (notably, additions to Sections 2.3, 3.3.1, 3.4.1). However, it remains unclear what 
jurisdictional relationship may exist between BOEM and COE authorities as relates to survey 
activities in State waters. Our concern is that consultations required by law for protected species 
be conducted as appropriate, whether by BOEM, COE, or individual operators. The PEIS should 
include sufficient information to clarify for the reader what entity would be responsible for 
requesting required consultations under various scenarios (e.g., site characterization surveys for 
renewable energy projects in state waters).  

Example questions for clarification: Section 3.3.1 states that BOEM does not permit site 
characterization surveys but requires the results of these surveys to be made available before a 
COP may be approved. Are these surveys permitted by COE in state waters? What if they occur 
outside of state waters – is there any permitting authority there? These surveys could potentially 
be non-compliant with the MMPA unless consultation regarding incidental take were conducted, 
but there is no apparent mechanism by which operators are made aware of this requirement. How 
and when do results of COE-permitted prospecting surveys, as described in Section 3.4.1, come 
into BOEM’s permitting process?  

• The PEIS references degrees of take avoidance that may be accomplished through 
permutations of time-area closure for right whales (e.g., Section 2.1.2.1, “avoid about two-thirds 
of incidental takes”). Location in the document where details of these analyses may be found 
should be referenced. 



• Regarding time-area closures, the PEIS contains a notable departure from 
language provided for NOAA’s review during the preliminary draft phase. That document 
specified that no G&G surveys would occur in critical habitat during the breeding and calving 
period for right whales (11/15-4/15), while allowing non-airgun surveys within Seasonal 
Management Areas during the period of effectiveness (11/1-4/30) in support of the renewable 
energy and marine minerals program areas. The PEIS has been changed to allow these types of 
surveys (i.e., non-airgun HRG surveys for renewables/marine minerals) in right whale critical 
habitat. We recommend that the original requirements be restored (i.e., no surveys at all within 
critical habitat during the specified time period) or, if not, request that BOEM describe explicitly 
what mechanism exists in the jurisdictional relationship between BOEM and COE that would 
ensure these “case-by-case” surveys are subject to interagency consultation under section 7 of 
the ESA. Note that figures 2-1 and 2-3 reflect preliminary draft language (i.e., they show that 
critical habitat is a ‘no-survey’ zone rather than a ‘non-airgun HRG survey on case-by-case 
basis’ zone). 

• The options for time-area closures are based upon right whale critical habitat and 
SMAs. As such, we request that BOEM note these would be responsive to any future revisions of 
critical habitat or changes to SMAs. 

• New language describing HRG survey protocols (Section 2.1.2.3; Appendix C, 
Section 3.3.1.4) is problematic, as it implies prior agreement with NMFS that use of these 
measures would preclude possibility of incidental harassment and eliminate need for ITA under 
the MMPA. We suggest BOEM describe the required measure using different language that 
simply describes the measure and why it is proposed (i.e., why it would be effective in mitigating 
impacts to marine mammals) without suggesting that the inclusion of such a measure indicates 
any regulatory decision or course of action on NMFS’ part. 

Specific example, Measure 3a: We would not suggest rejecting these measures, but you should 
be very clear that this does not infer compliance with the MMPA. It is unlikely that we would 
concur with a determination that recurring action of this nature would absolutely not result in 
incidental harassment due to the fact that not all marine mammals are likely to be detected. The 
language used - "BOEM will consult with NMFS about additional requirements" - implies that 
NMFS has agreed that use of these measures eliminates potential for harassment. Further, use of 
the word "authorize" may be confused with take authorizations that may be issued by NMFS.  

In addition, it is unclear how an applicant could "demonstrate" that a zone of any given size 
could be effectively monitored. There is a distinction between "effectively monitored" and being 
able to detect 100% of animals that may occur within a zone ensonified to 160 dB. The follow-
on passage does not draw that distinction. 

Example language: “The BOEM anticipates that if an operator can effectively monitor the 160-
dB zone to prevent both Level A and B harassment of marine mammals, then it would be 
reasonable to assume that an ITA under the MMPA may not be necessary for that particular 



survey. Therefore, the protocol would allow an operator to monitor a radius larger than 200 m 
(656 ft) if the operator demonstrates that it can be effectively monitored.” 

BOEM is explicitly drawing conclusions about future regulatory decisions to be made by NMFS 
and is equating “effective monitoring” with 100% detection of marine mammals, which is likely 
impossible. 

• In the draft seismic airgun survey protocol, there are a number of instances where 
BOEM proposes specific time periods (e.g., time period for ramp-up, time period not requiring 
new ramp-up, requirements relating to borehole surveys) without explaining the rationale for the 
specific measures. We reiterate our recommendation, provided during the preliminary draft 
phase, to justify the specifics of the draft protocol. 

Habitat Conservation 

• BOEM indicates that as a result of many years of oil and gas development activity 
in the Gulf of Mexico Region (GOMR), extensive surveys have identified known areas of 
sensitive biological resources that are avoided through the implementation of Notices to Lessees 
(NTLs).  BOEM indicates mitigative measures similar to the GOMR NTLs are expected to 
provide protective buffers to the benthic resources of the South Atlantic; however, specific 
measures have not been developed.  Because oceanic features, such as the Gulf Stream, and the 
extent of important and valuable benthic habitats (e.g., corals, live bottoms, hard bottoms) in the 
South Atlantic differ from those in the Gulf of Mexico the mitigative measures contained in 
GOMR NTLs may not be directly transferable for application in the South Atlantic.  BOEM 
should indicate that specific avoidance measures (e.g., buffer zones) will be established through 
required consultations such as the EFH Consultation with NMFS. Reference: 2-9; C-18 

• BOEM indicates site-specific information will be required, to include mapping 
and pre-deployment photographic surveys, to effectively avoid impacting important and valuable 
benthic communities. Minimum standards for benthic mapping and surveys should be described 
and defined.  As an example, the Florida Department of Environmental Protection's Guidelines 
for Conducting Offshore Benthic Surveys provides guidelines for developing appropriate 
protocols for deep water habitat mapping and biological resource surveys. Reference: 2-9; C-18 

• BOEM should also consider adoption of a classification scheme to standardize 
habitat definitions and descriptions for benthic survey reporting requirements.  As demonstrated 
in BOEM’s analysis (Section 4.2.5.; pages 4-106 to 4-115), over time a wide variety of terms and 
descriptors have been used to characterize similar habitats.  The Department of the Interior and 
NOAA have representatives on the Federal Geographic Data Committee developing the Coastal 
and Marine Ecological Classification Standard Version 4.0 (CMECS).  CMCES is an ecological 
classification system applicable for coastal and marine systems which facilitates integration of 
existing data into a single framework. Reference: 2-9; C-18 



• Red Drum is no longer managed by the SAFMC and therefore does not have EFH 
designated in accordance with the Magnuson-Stevens Fishery Conservation and Management 
Act. Reference: Tables 4-18; 4-20 

• BOEM focuses on sound pressure levels in Appendix D and its analysis of fish 
impacts from seismic surveys (Appendix J).  However, many fish and invertebrates are sensitive 
to particle motion (both otoliths in fish and statocysts in invertebrates act as accelerometers) and 
to gain a full understanding of the effects of sound on these animals it may be necessary to 
measure or estimate particle motion. Based on outcomes from a recent BOEM-hosted 
hydroacoustic workshop for fish and invertebrates, and other efforts (e.g., CEF 2011, Worchester 
2006), particle motion may be a more appropriate measure of potential impact for many species.  
BOEM should consider including discussion of particle motion changes due to seismic surveys. 

 
CEF Consultants Ltd. 201. Report on a Workshop on Fish Behaviour in Response to Seismic 
Sound held in Halifax, Nova Scotia, Canada, March 28-31, 2011, Environmental Studies 
Research Funds Report No. 190. Halifax, 109 p. 

Worcester, T. 2006. Effects of Seismic Energy on Fish: A Literature Review. DFO Can. Sci. 
Advis. Sec. Res. Doc. 2006/092: 66p. 
 
Additionally, modeling increased particle motion throughout various portions of the water 
column to determine affects (i.e., potential exposure conditions) to habitat quality and species 
should be considered, identified as incomplete or unavailable information, or identified as a 
future research need. 

 

Office of National Marine Sanctuaries 

• ONMS supports Alternative B as the preferred alternative because this alternative 
reduces peak cumulative ensonification potential from multiple simultaneous surveys through the 
use of separation distances between surveys and reduces the risk of injury to right whales in and 
around Monitor and Gray’s Reef National Marine Sanctuaries through both more conservative 
time-area restrictions for airgun surveys and the use of passive acoustic monitoring during 
surveys, which could enhance detection of vocally-active  species like right whales and thus 
trigger mitigation to reduce their ensonification within sanctuaries. 

• Any activity prohibited by ONMS regulations (15 CFR Part 922) occurring inside 
a national marine sanctuary requires an ONMS permit. BOEM described activities under this 
category include: drilling, coring, exploratory sampling, and placing sensors on the seafloor. The 
DPEIS states that these activities will not be permitted in national marine sanctuaries, thus this 
category of impacts is not commented on further here. 

• ONMS recommends that National Marine Sanctuaries Act (NMSA) section 
304(d) consultation requirements be clarified. 

o Federal actions occurring inside a national marine sanctuary that are likely 
to injure a sanctuary resource require consultation with ONMS. The action does not have 
to be a prohibited activity to trigger sanctuary consultation. BOEM proposed activities 
under this category could include use of airgun and other sources during full-scale and 



HRG surveys conducted inside sanctuaries and vessel traffic associated with survey 
activities. Generation of noise by these activities is not prohibited and does not require a 
permit, but is likely to injure sanctuary resources and therefore triggers the sanctuary 
consultation requirement. Increased risk of vessel-whale collisions within sanctuaries 
may also be addressed through consultation. 

o Federal actions that occur outside national marine sanctuaries and are 
likely to injure sanctuary resources within the boundaries of the sanctuary also trigger 
sanctuary consultation.  BOEM proposed activities in this category could include such 
impacts as turbidity from drilling activities occurring adjacent to sanctuary boundaries or 
noise from airgun or HRG surveys conducted outside a sanctuary that ensonify sanctuary 
waters and are likely to impact resources within the sanctuary. 
• ONMS suggests that, where appropriate, BOEM should identify that BOEM and 

ONMS are working on the procedures and specific stipulations that will conservatively indicate 
when sanctuary consultation is likely to be required associated with BOEM permitting of 
individual surveys. ONMS is providing notice of the need for NMSA consultation by separate 
letter. 

• Additionally, ONMS believes that additional mitigation measures should be 
considered for the Gray’s Reef and Monitor National Marine Sanctuaries that are recognized as 
important areas for recreational and scientific diving. Ensonification levels in either sanctuary 
should be no greater than 145dB. Scientific and recreational diving takes place year round in 
Gray’s Reef NMS. ONMS also asserts that notification through “Local Notice to Mariners” is 
not an adequate strategy to inform the affected public of G&G activities as it is not widely 
distributed or recognized as a source of information by recreational boaters and/or divers. A 
well-advertised central source such as a website could be established to provide divers with up-
to-date information on G&G activities, in particular those involving air-gun surveys that might 
impact divers. BOEM should consider conditioning their permits with specific stipulations that 
require that the operators comply with a communications plan that would include better 
notification strategies to reach recreational and scientific divers. 

• Comments specific to Gray’s Reef and Monitor National Marine Sanctuaries 
appear in the table that follows.  
 



# Page 
 

Line # or 
Figure # Proposed Changes to BOEM Atlantic G&G DPEIS 

1.  1-17 Section 
1.6.15 

National 
Marine 

Sanctuaries 
Act 

Thank you for including the authorities of the National Marine 
Sanctuaries Act (NMSA) in Section 1.6 on Regulatory Framework. 
 
In the last paragraph, revise as follows: 
 
“Because the review under this document is programmatic in nature 
and does not address 
project-specific information regarding potential impacts to sanctuaries, 
it will not result in a site-specific permit applications and review under 
ONMS regulations at this time. the NMSA. Future, site-specific 
proposals will be reviewed by BOEM to ensure NMSA consultation 
and standards or permit requirements are met and that agreed-upon 
measures will avoid, minimize, or mitigate potential adverse effects.  
Specifically, BOEM is working with ONMS to develop specific 
stipulations for sanctuaries that inform applicants for BOEM 
exploration permits when sanctuary consultation or permits are 
required and what information is needed about the project at that 
time.” 

2.  2-9 Section 
2.1.2.7 

Guidance 
for 

Activities in 
or Near 
National 
Marine 

Sanctuaries 

ONMS suggests the following changes to clarify between ONMS 
permitting and sanctuary consultation requirements. 
 
In the first and second paragraphs, revise as follows: 
 
“There are two NMSs within the AOI: Monitor and Gray’s Reef (see 
Chapter 4.2.11.1.1 for brief descriptions). The BOEM wouldcan not 
authorize seafloor-disturbing activities within the boundaries of an 
NMS. Any activity (such as seafloor disturbance or placement of 
buoys) that is prohibited by sanctuary regulations would require a 
separate permit issued by ONMS under 15CFR Part 922. Operators 
should contact the relevant sanctuary superintendent for permit 
application and procedures. Sound-producing activities (such as 
seismic surveys)  proposed in or near the boundaries of an NMS would 
be assigned a setback distance as a condition of BOEM permit 
approval to be determined at the time the action is before BOEM and 
in consultation with the Sanctuary Superintendent pursuant to section 
304(d) of the NMSA. Manager. Setbacks of 152 m (500 ft) for 
seafloor-disturbing activities would be expected that could be modified 
by consultations with NOAA under the NMSA for specific activities in 
proximity to an NMS. Chapter 1.6.15 provides information about the 
NMSA consultation process. 
 
All BOEM authorizations for G&G activities would include 
instructions to minimize impacts on NMS resources. Additionally, 
operators proposing to conduct activities within or near the boundaries 
of Monitor NMS or Gray’s Reef NMS would be instructed to exercise 
caution to ensure that such activities do not endanger any other users 
of the sanctuaries.” Sanctuary. Additionally, if proposed activities 
involve seafloor-disturbing activities near an NMS or moving the 
surface marker buoys for the Sanctuary, the operator would be 
required to contact the Sanctuary Manager for instructions. 
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3.  3-16 3.3.2.1. 
High-

Resolution 
Geophysical 

Surveys 

This proposal stipulates a 30m minimum resolution for geophysical 
surveys pertaining to archaeological resources for wide area 
assessment. ONMS asserts that this is too low of resolution to 
determine the presence of archaeological material, particularly older 
shipwrecks which may have a lower profile on the seabed and 
especially this is too low for potential pre-historic sites. ONMS 
recommends that BOEM use higher resolution surveys to the greatest 
extent practical and to ensure that site-specific actions comply with the 
National Historic Preservation Act section 110 and interagency 
compliance procedures at section 106. 
 
Second bullet under last paragraph: 

• line spacing for all geophysical data for archaeological 
resources assessments (on magnetometer, side-scan sonar, 
chirp subbottom profiler) should not exceed 30 m (98 ft) 
throughout the area. The BOEM may require higher 
resolution surveys where necessary to ensure that site-specific 
actions comply with the NHPA. 

4.  4-107 Section 
4.2.5.1.1 

Fish 
Resources/ 
Demersal 

Resources/ 
Dermersal 

Hardbottom 
Fishes 

Update the estimate of fish species in Gray’s Reef NMS and refer to 
the proper citation. 
 
In the fourth paragraph, second sentence, revise as follows: 
 
“A conspicuous hard/live bottom feature on the SAB shelf is Gray’s 
Reef NMS offshore Georgia; this site supports an estimated 200 
species of fish up to 150 fish species and is a popular site for 
recreational fishing and diving boating (USDOC, ONMS, 
2011).”Kendall et al., 2007; Gray’s Reef National Marine Sanctuary, 
2011). 

5.  4-162 Section 
4.2.9.2.2 

Evaluation/ 
Vessel 

Exclusion 
Zones 

BOEM acknowledges that GRNMS and other sites in the AOL are 
popular dive locations. Notification through “Local Notice to 
Mariners” is not an adequate notification strategy as it is not 
recognized as a source of information for recreational boaters and/or 
divers.  A well-advertised central location – on line, listserves, 
message boards, etc – could be established to provide divers with up-
to-date information on G&G activities, in particular those involving 
air-gun surveys that might impact divers. BOEM should consider 
conditioning their permits to require a communications plan that 
would include better notification strategies to reach recreational and 
scientific divers. Gray’s Reef and Monitor NMS staff could assist in 
conducting the outreach, if appropriate. 
 
In first paragraph, last sentence revise as follows:  
 
“However, a Local Notice to Mariners would be issued that would 
specify the survey dates and locations and the recommended avoidance 
requirements for both vessels and divers. In addition, BOEM would 
require that the operators would also use other communication 
strategies to notify other affected public, such as recreational divers.”  
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6.  4-172; 4-
173 

Section 
4.2.11.1.1 

Description 
of the 

Affected 
Environment 

– National 
Marine 

Sanctuaries 

Under subsection Monitor National Marine Sanctuary, revise as 
follows: 
 
“Federal regulations (15 CFR 922, Subpart F) prohibit certain 
activities in the Monitor NMS, including (but not limited to) 
anchoring, diving (except as authorized), cable laying, coring, 
dredging…” 
 
Under subsection Gray’s Reef National Marine Sanctuary, revise as 
follows: 
 
“Federal regulations (15 CFR 922, Subpart I) prohibit certain activities 
in Gray’s Reef NMS, including (but not limited to) anchoring; 
dredging,…” 

7.  4-177 4.2.11.2.2. 
Evaluation - 

Active 
Acoustic 
Sound 

Sources – 
National 
Marine 

Sanctuaries 

ONMS and BOEM will initiate discussions about specific stipulations 
that would identify when sanctuary consultation would be required. It 
should be clarified here that the NMSA and the ONMS regulations 
have a broad definition of the terms “sanctuary resource” and “injury”. 
Of importance is that “injury” includes behavioral disturbance 
discussed within the section on National Marine Sanctuaries.  
 
 

8.  4-178 Evaluation - 
Active 

Acoustic 
Sound 

Sources – 
National 
Marine 

Sanctuaries -  
Recreational 
Resources 

In other environmental analyses conducted by the US Navy, it has 
been acknowledged that divers may be affected by sound levels above 
145 dB. It is not clear that an exclusion zone would adequately protect 
sanctuary users from adverse effects of noise. ONMS does not agree 
that impacts are negligible and minor given the lack of mitigation 
measures. 
 
Ensonification levels should be no greater than 145dB during time 
periods and within areas when and where diving is taking place. 
ONMS asserts that notification through “Local Notice to Mariners” is 
not an adequate strategy to inform the affected public of G&G 
activities as it is not widely distributed or recognized as a source of 
information for recreational boaters and/or divers. A well-advertised 
central source such as a website could be established to provide divers 
with up-to-date information on G&G activities, in particular those 
involving air-gun surveys that might impact divers. BOEM should 
consider conditioning their permits with specific stipulations that 
require that the operators comply with a communications plan that 
would include better notification strategies to reach recreational and 
scientific divers. 
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9.  4-180 4.2.11.2.2. 
Evaluation – 

Seafloor 
Disturbance 
– National 

Marine 
Sanctuaries 

As previously noted, site-specific bottom disturbing activities in 
sanctuaries requires an ONMS permit. 
 
Revise first paragraph under National Marine Sanctuaries as follows: 
 
Insert new second sentence:  
“In addition, federal regulations (15 CFR 922, Subpart F) prohibit 
certain activities in the Monitor NMS, including drilling or coring the 
seabed.” 
 
Revise the following sentence: 
“Bottom-disturbing activities proposed within the boundaries of an 
NMS would not be permitted by BOEM, whereas bottom-disturbing 
activities proposed near the boundaries of an NMS would be assigned 
a setback distance (to be determined at the time the action is before 
BOEM and in consultation with the Sanctuary Superintendent 
Manager) as a condition of permit approval. Given these restrictions, 
no seafloor-disturbing G&G activities including placement of 
materials would occur within NMS waters without ONMS approval.” 

10   5-5 Section 5.4 
Distribution 
of DPEIS 

for Review 
and 

Comment 

Edit to indicate that the Office of National Marine Sanctuaries 
(Monitor and Gray’s Reef NMSs) is in NOAA line office National 
Ocean Service instead of the line office of the National Marine 
Fisheries Service. 
Federal Agencies 

Department of Commerce 
National Oceanic and Atmospheric Administration 

Silver Spring, Maryland 
National Marine Fisheries Service 

Silver Spring, Maryland 
St. Petersburg, Florida 
Miami, Florida 

National Ocean Service 
Office of National Marine Sanctuaries 
Silver Spring, Maryland 

Monitor NMS – Newport News, 
VA 
Gray’s Reef NMS - Savannah, GA 

Office of Ocean and Coastal Resource 
Management, 
Silver Spring, Maryland 

11   Figures-
13 

Figure 4.4 Figure 4.4 shows “Charleston Bump complex” and the box shown 
encompasses oceanographic features of the Bump complex (and some 
additional area), but the boxed area does not include the actual bottom 
features known as the Charleston Bump, which are off SC and GA. 
For maps of the actual bottom feature, contact:  NOAA’s Ocean 
Exploration & Research http://explore.noaa.gov/” The map is still 
unpublished and unavailable elsewhere  
 

http://explore.noaa.gov/�
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12   Appendix  Consider including the frequently referred to “BOEM Guidelines for 
Providing Geological and Geophysical Hazards and Archaeological 
Information Pursuant to 30CFR 285, BOEM 2011” in the appendices. 
It seems that this document may be relevant to the substantive 
provisions in this DPEIS. 
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Gary D. Goeke 
Chief, Regional Assessment Section 
Office of Environment (MS 5410) 
Bureau of Ocean Energy Management 
Gulf of Mexico OCS Region 
1201 Elmwood Park Boulevard 
New Orleans, Louisiana 70123-2394 
 

RE: DNREC Comments on Draft Atlantic G&G Programmatic EIS 
 
Dear Mr. Goeke:  
 

The Bureau of Ocean Energy Management (BOEM) published the availability of the 
Atlantic OCS Proposed Geological & Geophysical (G&G) Activities: Mid-Atlantic and South 
Atlantic Planning Areas; Draft Programmatic Environmental Impact Statement (PEIS) on March 
30, 2012.  The Department of Natural Resources and Environmental Control (the Department) 
previously sent comments on the Notice of Intent to prepare a PEIS in a letter dated March 19, 
2009 and on the Reopening of the Comment Period for the PEIS in a letter dated May 17, 2010.  
Those comments remain relevant and should be considered throughout the PEIS process.  The 
Department appreciates the opportunity to comment further on the draft PEIS. 
  

The Department is committed to development of clean domestic sources of energy and 
the development of sand and mineral resource areas and is concerned with the potential adverse 
environmental and economic effects of G&G activities supporting oil and gas exploration 
(particularly the deep penetration seismic airgun surveys).  For these reasons, the Department is 
supportive of Alternative C analyzed in the PEIS; the no action alternative for oil and gas 
activities in the Mid-Atlantic Region and the status quo for renewable energy and marine mineral 
G&G activity.       
 

The Department recognizes the need for secure, reliable, and safe energy sources and the 
importance of the 5-Year Outer Continental Shelf Oil and Gas Leasing Program in meeting this 
need.  However, as stated in previous letters, we see no documented scientific justification why 
the unknown and unlikely benefits of oil and gas exploration in the Mid-Atlantic warrant further 
risks to the environment and public health.  Further ocean related tourism remains one of 
Delaware’s largest initiatives and the consequences of a drilling accident as experienced recently 
in the Gulf of Mexico would be catastrophic for our state economy.  For this reason the 
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Department continues to have significant concerns about oil and gas leasing in the Mid-Atlantic 
OCS Planning Region.  In addition to long term concerns about our coastal resources, the 
Department is concerned about the impact of large-scale seismic surveys on the safety of 
migratory cetaceous mammals, sea turtles, and other listed and important species and habitats 
offshore of Delaware’s coast.  Small-scale and site specific (shallow test drilling and deep 
stratigraphic test wells) activities would also focus the potential negative impacts upon smaller 
regions; through focused seismic noise, electromagnetic emissions, operational wastes, and 
seabed disturbance due to seabed-impacting equipment (e.g. anchors, cable lines, sensors, and 
drilling).     
 

The Department stands firm in its commitment to energy efficiency and alternative 
energy development.  We see this commitment as critical in our efforts to combat climate change 
and rebuild our economy.  Our priority is working with our neighboring states to develop a 
comprehensive long-term domestic energy strategy that will seize and maximize the 
environmental and economic development benefits of adopting cleaner sources of energy. 
 

The Department is also committed to the coastal management strategy of maintaining 
healthy beaches through beach nourishment as beaches act as buffers for storm protection, are 
destinations for recreation, and are foundations for our $6 billion tourism industry.  The 
Department is continually searching for new sand sources and is invested in designating and 
developing areas of significant sand resources and avoiding potential conflicts with other OCS 
uses.       
 

The Department acknowledges that a characterization of potential OCS resources is a 
necessity in better managing our marine uses, resources and habitats.  However, this vital 
information must not come at the sacrifice of other safety and environmental considerations.  
Even with the mitigation and monitoring measures outlined in the PEIS, significant adverse 
environmental impacts will still likely result from seismic airgun surveys.  Considering the lack 
of critical data and incomplete information on Mid- and South Atlantic marine resources and the 
potential significant adverse direct and cumulative impacts to these resources and habitats from 
G&G activities in support of oil and gas activities, BOEM should limit these activities as much 
as possible. 
 

As the proposed action moves forward, please be advised of the following comments and 
concerns as there are a number of issues with the draft PEIS that deserve correction and 
consideration.   

 
i. Biological Assessment / Biological Opinion 

The draft PEIS is not complete without the Biological Assessment that is to be included 
as Appendix A.  The public should be afforded the opportunity to review and comment on 
this important part of the draft PEIS before the final PEIS and Record of Decision.  The 
Biological Opinion should also be a part of the Final PEIS. 
 
ii. ‘Take’, Cumulative Impacts, & Potential Biological Removal 

Individual estimates of Level A (and Level B) ‘takes’ of some marine mammals are given 
separately for seismic airgun surveys and non-airgun HRG surveys.  For some species, 100s 
to nearly 1,500 individuals per year were listed as potential ‘take’ by these activities.  
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Cumulative impacts of estimated ‘take’ levels should be compiled and presented for all of the 
proposed activities (seismic airgun surveys, non-airgun surveys, vessel strikes, COST and 
test well drilling etc.). In addition, because there are other sources of ‘take’ not associated 
with the proposed activities (fisheries interactions, vessel strikes, pollution, etc.) additive 
‘take’ caused by the proposed activities should be evaluated. Further, there is no assessment 
of how the proposed activities could impact the potential biological removal1 (PBR) for each 
species.  It should be noted that population estimates are not known for many of these species 
and the impact of ‘take’ from the proposed activities on the sustainability of those species 
may not be predictable or credibly determined. 
 
iii. Data Gaps 

It is acknowledged in the draft PEIS that ‘there is incomplete or unavailable information 
(40 CFR 1502.22) for all marine mammals with respect to: (1) seasonal abundances; (2) 
stock or population size; (3) population trends, whether they are increasing, stable, or 
decreasing; (4) the hearing range for mysticetes; and (5) the basic biology of specific species 
and their physiology for underwater hearing’ (pp. 4-43).  Yet very specific conclusions are 
drawn regarding the potential level of impact to an ‘adequate degree of certainty’.  Inferences 
are drawn for those species for which there is little information based on known information 
for unrelated species.  The PEIS should be clear about what is considered an adequate degree 
of certainty and if it is the same for all species or just those for which a certain level of 
information is available. 
 
iv. Sea Turtles 

There are no ‘take’ estimates for sea turtles such as presented for marine mammals.  All 
the sea turtle species that occur within the Area of Interest are listed as threatened or 
endangered under the Endangered Species Act (ESA) and take is defined in the ESA.  The 
PEIS also states that sea turtle hatchlings will be insulated from the most harmful 
components of the propagated sound field because of their location at or near the sea surface.  
The PEIS should explain how they are not impacted by the source signal which, although 
directed downward, also travels upward hitting the surface (which acts as a mirror reflecting 
another signal downward with opposite polarity-called a source ghost?)2.  
 
v. Seals 

The Harp seal (Phoca groenlandica) is not included with the list of pinniped species 
(harbor, gray, hooded).  However, more frequent sightings of harp seals have been noted in 
Delaware than both hooded seals and gray seals (MERR Institute3).  The presence of 
pinnipeds in Delaware should not be described as extralimital.  The annual seasonal 
occurrence (typically November to May) of pinnipeds in Delaware is well documented and 
the preparers of this document should consult local sources for data including representatives 
from the NOAA-Northeast Stranding Network which track seal strandings and live sightings 
from Maine to Virginia.  
 
vi. Sturgeon 

                                            
1 PBR is the maximum number of animals, not including natural mortality, which may be removed from a marine mammal stock while still 
allowing that stock to reach or maintain its optimum sustainable population. 
2 http://www.geoexpro.com/article/Marine_Seismic_Sources_Part_I/5db4dd34.aspx. From Geo Expro-Marine Seismic Sources Part 1. Accessed 
May 16, 2012. 
3 Marine Education, Research and Rehabilitation Institute, Inc. (MERR).  P.O. Box 411, Nassau, DE 19962 

http://www.geoexpro.com/article/Marine_Seismic_Sources_Part_I/5db4dd34.aspx
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The PEIS should be updated to reflect the current status of Atlantic sturgeon (Acipenser 

oxyrinchus oxyrinchus) which was listed as an endangered species within the area of interest 
on April 6, 2012 by NOAA-National Marine Fisheries Service as per the Endangered Species 
Act. 
 
vii. Invertebrates 

The PEIS states that there are no known systematic studies of the effects of sonar sound 
on invertebrates. The following study provides evidence of the trauma caused to cephalopods 
from low frequency sound produced by large scale offshore activities such as the ones being 
proposed:   

Michel André, Marta Solé, Marc Lenoir, Mercè Durfort, Carme Quero, Alex Mas, Antoni Lombarte, Mike 
van der Schaar, Manel López-Bejar, Maria Morell, Serge Zaugg, Ludwig Houégnigan. Low-frequency 
sounds induce acoustic trauma in cephalopods. Frontiers in Ecology and theEnvironment, 2011; : 
110408135918022 DOI: 10.1890/100124 

 
viii. Mitigation & Monitoring 

All G&G activities, including those for alternative energy and marine minerals, are 
expected to be required to use the appropriate mitigations to reduce environmental impacts.  
The Department supports a program that would monitor and track all G&G activities on the 
Atlantic OCS.  This would enable Delaware and other coastal states to better manage and 
monitor OCS activities that could possibly negatively impact the State’s coastal resources.  
Additionally, a comprehensive tracking system of proposed and ongoing G&G activities 
would foster increased inter-state and federal coordination on OCS resource management and 
promote regional cooperation.  
 
ix. State Coastal Zone Management Programs 

The Federal Coastal Zone Management Act of 1972, as amended, requires that actions on 
the OCS that will have reasonably foreseeable effects on a State’s natural resources or coastal 
uses must be consistent with federally approved State Coastal Management Programs. As 
such, individual exploration activities on the OCS with foreseeable impacts to Delaware’s 
coastal resources or uses are subject to review to ensure compliance with Delaware’s coastal 
management policies. As applicable G&G projects are submitted for a federal consistency 
determination, the Delaware’s Coastal Management Program will review potential impacts. 
The details of the survey type, location, and equipment used will dictate the State’s position 
on each project.  Appendix B of the PEIS should also be updated to reflect that the Delaware 
Coastal Management Program has an updated Program and Policy Document as of June 
2011.    
 
Thank you for the opportunity to comment.  The Department looks forward to coordinating 

with the BOEM as the process continues. 
 

Sincerely, 
 
 
 
      Collin P. O’Mara 
      Secretary 

http://dx.doi.org/10.1890/100124
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Mr. Gary D. Goeke 

Chief, Regional Assessment Section 

Office of Environment (MS5410)  

Bureau of Ocean Energy Management 

Gulf of Mexico OCS Region  

1201 Elmwood Park Boulevard 

New Orleans, Louisiana 70123–2394 

 

Dear Mr. Goeke: 

 

I am writing to comment on the federal Bureau of Ocean Energy Management’s Draft 

Programmatic Environmental Impact Statement for Geological and Geophysical Activities in the 

Mid- and South Atlantic Planning Areas of the Outer Continental Shelf.  Our comments extend 

to such activities for oil and gas and renewables. 

 

Analysis of existing offshore geological and geophysical data by the federal Department 

of the Interior and Virginia’s Department of Mines, Minerals and Energy indicated that the 

Atlantic Outer Continental Shelf had experienced geologic conditions conducive to the 

generation and entrapment of oil and natural gas.  Geochemical analysis of samples from a well 

drilled just north of Virginia’s Offshore Administrative Boundary indicated that source rocks in 

the area are more prone to the generation of natural gas than oil. 

 

Although no wells had ever been drilled within Virginia’s offshore administrative 

boundary, the then-Minerals Management Service (MMS) produced a resource estimate based on 

other wells drilled in the Atlantic and seismic data collected in the 1970s and 1980s.  The 

resource estimate was published by the MMS in their 2006 National Assessment of 

Undiscovered Technically Recoverable Oil and Gas Resources on the Outer Continental Shelf.  

For the entire Atlantic OCS, the mean estimate of undiscovered technically recoverable 

resources (UTRR) was 3.82 billion barrels of oil and 37 trillion cubic feet of natural gas.  The 

portion of the UTRR that may be attributable to Virginia’s portion of the OCS was estimated to 

be 0.13 billion barrels of oil and 1.14 trillion cubic feet of natural gas. 
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The recently released 2011 Assessment by the Bureau of Ocean Energy Management 

(BOEM) yielded a UTRR for the entire Atlantic of 3.30 billion barrels of oil and 31.28 trillion 

cubic feet of natural gas, a decrease of about 15% compared to the 2006 Assessment.  The 

decrease is attributed to advances in processing existing geophysics (seismic, gravity, and 

magnetic data) and incorporation of information from new analogs in the Canadian Atlantic.  

The proposed “G&G” permitting in the Atlantic OCS would enable the area to be examined 

utilizing modern acquisition and processing techniques.  BOEM reports that several companies 

have already submitted applications for new seismic acquisition.  Issuance of these permits 

would represent a major step forward in understanding the hydrocarbon resource potential of 

Virginia’s Outer Continental Shelf.   

 

We understand that BOEM’s Call for Information and Nominations for renewable energy 

development on Virginia’s OCS generated considerable interest from the renewable energy 

industry.  Virginia’s Wind Energy Area (WEA) was developed through extensive collaboration 

between the Virginia Coastal Energy Research Consortium, BOEM’s Virginia Renewable 

Energy Task Force, and other stakeholders, including the U.S. Coast Guard and the commercial 

shipping industry.  The revised WEA has been carefully drawn to minimize conflicts between 

competing uses.  A proposal for a renewable energy research lease by the Virginia Department of 

Mines, Minerals and Energy falls within the bounds of the revised WEA and has been deemed 

compatible with proposed commercial renewable energy activities.  Development of both 

commercial and research leases will involve geological and geophysical surveys in preparation 

for the placement of supports for renewable energy structures on the seafloor.  The issuance of 

permits for these activities by BOEM without further delay will expedite the development of this 

valuable new energy resource. 

 

We urge the BOEM to proceed with Alternative A, the Proposed Action, as being the 

least restrictive of the three alternatives presented in the DEIS, and the most supportive of 

developing all of Virginia’s available energy resources. 

  

      Sincerely, 

 
      Conrad T. Spangler 

      Director 
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Bureau of Ocean Energy Management 
Geological and Geophysical 
Exploration on the Atlantic Outer Continental Shelf (OCS) 

April 24, 2012 
Norfolk, Virginia 

On behalf of Virginia Governor Bob McDonnell, let me welcome you to the Energy Capital of the 
East Coast. 

My name is Doug Domenech and I serve as Secretary of Natural Resources for the 
Commonwealth of Virginia. In my Secretariat, I oversee six state environmental agencies and 
assist the Governor in implementing the Commonwealth's energy policy. 

Governor McDonnell is a strong advocate of an "all of the above" energy security strategy. 
However, unlike the President, when we say "all of the above" we mean it. Since his 
inauguration in 2010, the Governor has been busy promoting both conventional and renewable 
sources of energy, both on shore and off shore, including coal, gas, oil, nuclear, solar, wind, and 
energy efficiency. Just last week he signed 13 pieces of legislation to strengthen and expand 
Virginia's energy infrastructure and expand alternative energy resources. 

The Governor continues in his strong support for exploration and development of oil and 
natural gas resources off the coast of Virginia. And I was pleased to join Secretary Salazar and 
BOEM Director Beaudreau ("BO-drow'') last month to applaud the Administration's completion 
of the Draft Programmatic Environmental Impact Statement (PElS) to evaluate potential 
environmental effects of multiple Geological and Geophysical (G&G) activities in the Mid- and 
South Atlantic Planning Areas of the OCS. 

Virginia is preparing formal comments and will submit those before the May 17 deadline. 

I would add that this very hearing feels a little like Ground-hog day. Two years ago we were 
here commenting on similar plans for G&G and exploration after President Obama awarded 
Virginia a lease sale in the 2007-2012 5-year plan. In fact, the Director ofthe then Minerals 
Management Service herself informed us that Virginia would be scheduled for its first oil and 
gas lease sale in March of 2012. Now two years later, while we are glad the draft PElS for G&G 
has been prepared, the Commonwealth again must reiterate our strong disappointment that 
the Administration has decided to keep Virginia out of the next five year plan for 2012 to 2017. 

In announcing 2012-2017 plan, Secretary Salazar stated two objections to holding a Virginia 
lease sale: a lack of existing infrastructure, and potential conflicts with the military. Apparently 
these issues that now keep a Virginia sale from proceeding were not an issue to the Secretary 
or the President in March of 2010. 



In March of 2010 in announcing his plan to expand offshore oil and gas exploration off Virginia, 
President Obama said, 11this is not a decision that I've made lightly. It's one that Ken and 1-- as 
well as Carol Browner, my energy advisor, and others in my administration -- looked at closely 
for more than a year. But the bottom line is this: Given our energy needs, in order to sustain 
economic growth and produce jobs, and keep our businesses competitive, we are going to need 
to harness traditional sources offuel ... ". 

As I have testified in the past, Virginia could not agree more with this statement. Again, the 
question is, what exactly has changed since then that now prohibits Virginia's sale from being 
allowed to proceed in this five-year plan? 

We urge the Administration to amend the 2012-2017 OCS 5 year plpn to allow for an oil and gas 
lease sale off Virginia in this cycle. 

The Governor is equally interested in moving forward with citing for offshore wind energy as 
well. We are pleased this PElS will consider G&G activities for all three program areas managed 
by BOEM: (1) Oil and gas exploration and development; (2) renewable energy; and (3) marine 
minerals. We feel Virginia is also ideal for the development of offshore wind resources and we 
have been working with all the interested military and civilian stakeholders to prepare and plan 
for this development. 

To summarize a few key points: 

• Virginia is pleased that BOEM is taking this important step toward leasing off the Virginia 
coast. 

• Virginia's official policy (in the Code of Virginia) favors offshore oil and gas exploration and 
production. 

• Governor McDonnell's Energy Plan calls for an uall of the above" approach, including 
offshore conventional and renewable energy development. 

• 80% of Virginia's voters favor expanded offshore energy development and our elected 
officials at all levels support development on a bi-partisan basis. 

• America needs this domestic energy resource and, while Virginia enjoys a lowering 
unemployment rate, we need the jobs. 

• The lack of modern data hinders efforts to assess available resources. 

In conclusion, on behalf of Governor McDonnell, we want to thank Interior and the BOEM for 
coming to Norfolk to hold this hearing. As a former Interior employee myself, I know the 
Department and agency are filled with hard-working, dedicated public servants. 

Thank you. 
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Re:   Center for Regulatory Effectiveness Comments on Bureau of Ocean Energy 

Management Draft Programmatic Environmental Impact Statement (“DPEIS”) For 

Geological and Geophysical Exploration on the Atlantic Outer Continental Shelf; 

Comments due on May 30, 2012
1
  

 

Dear Mr. Goeke: 

 

The Center for Regulatory Effectiveness (“CRE”) is pleased to submit the following comments 

on the Bureau of Ocean Energy Management’s (“BOEM”) Draft Programmatic Environmental 

Impact Statement (“DPEIS”) for Geological and Geophysical (“G&G”) Exploration on the 

Atlantic Outer Continental Shelf (“OCS”).  

 

I. EXECUTIVE SUMMARY 

 

Seismic and other oil and gas G&G has caused no harm under current, longstanding regulation 

by BOEM.   

 

Nevertheless, the DPEIS proposes a new Draft Protocol for regulating seismic airgun surveys.  

The CRE asks BOEM to confirm or deny that the DPEIS’ Draft Protocol is only proposed for the 

Atlantic, and is not intended for any other water body. 

 

                                                 
1
   Available online at http://www.boem.gov/oil-and-gas-energy-program/GOMR/GandG.aspx 

http://www.boem.gov/oil-and-gas-energy-program/GOMR/GandG.aspx
http://www.boem.gov/oil-and-gas-energy-program/GOMR/GandG.aspx
http://www.boem.gov/oil-and-gas-energy-program/GOMR/GandG.aspx
http://www.boem.gov/oil-and-gas-energy-program/GOMR/GandG.aspx
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The DPEIS’ new Draft Protocol is significantly more stringent than BOEM’s currently effective 

NTL 2012 G0-2.
2
  BOEM’s responses to CRE’s comments on BOEM’s seismic Information 

Collection Requests (“ICRs”) mean that current regulation under NTL 2012 G0-2 is sufficient, 

and that there can be no significant change in this NTL without new ICRs and new OMB review 

under the Paperwork Reduction Act (“PRA”).  BOEM’s current ICRs do not authorize the 

DPEIS’ new Draft Protocol.  

 

The current BOEM ICRs would not have been submitted and approved if current regulation were 

inadequate, unless there’s been a significant change in knowledge since the ICRs were 

submitted. There has been no significant change in knowledge except that it’s even more obvious 

now that seismic compliant with NTL 2012 G0-2 is harmless.   

 

NMFS’ external Peer Review Report for the Acoustic Integration Model (“AIM”) recommends 

that there be additional peer review each time AIM is applied. The additional peer review should 

be performed in accordance with OMB’s Peer Review Bulletin. The additional peer review 

should be performed in order to determine each AIM application’s compliance with Council for 

Regulatory Environmental Modeling (“CREM”) Guidelines.  

 

There is no public record showing that AIM has been peer reviewed for its proposed application 

in the Atlantic PEIS.  BOEM should identify in the public record each and every AIM peer 

review that they believe has occurred. BOEM should allow public comment on those and all 

other peer reviews relevant to the DPEIS.  

 

All AIM peer reviewers should be advised of the Information Quality Act (“IQA”) requirements 

applicable to BOEM. 

 

NMFS’ Peer Review Report for AIM states that the AIM input data on behavioral effects are 

inadequate.  BOEM also repeatedly states that adequate input data do not exist for most of the 

marine mammals that AIM models.  

 

Consequently, before BOEM uses AIM to estimate Takes BOEM should conduct external peer 

review of AIM in order to determine, among other issues, whether the behavioral effects data 

input into the model are adequate to estimate Takes.  

 

Passive Acoustic Monitoring (“PAM”) should be required in the Atlantic, and PAMGUARD 

should be encouraged.  PAM is already being required in most NMFS regulation of seismic, and 

it is “strongly encouraged” by BOEM’s NTL 2012 G0-2, so this is not a significant change in 

current regulation. 

 

Finally, the DPEIS, and all BOEM information disseminations, must meet IQA requirements. 

These IQA requirements apply to any outside or third-party information that BOEM uses or 

relies on.  

 

 

                                                 
2
 Available online at http://www.bsee.gov/Regulations-and-Guidance/Notices-to-Lessees/2012/2012-

JOINT-G02-pdf.aspx 

http://www.bsee.gov/Regulations-and-Guidance/Notices-to-Lessees/2012/2012-JOINT-G02-pdf.aspx
http://www.bsee.gov/Regulations-and-Guidance/Notices-to-Lessees/2012/2012-JOINT-G02-pdf.aspx
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II. SEISMIC AND OTHER OIL AND GAS G&G CAUSE NO HARM UNDER CURRENT, 

LONGSTANDING REGULATION  

 

With regard to oil and gas G&G in the Arctic, NMFS recently stated:  

  

“There is no specific evidence that exposure to pulses of airgun sound can cause 

PTS [physical injury] in any marine mammal, even with large arrays of airguns.” 

 

*** 

“To date, there is no evidence that serious injury, death, or stranding by marine 

mammals can occur from exposure to airgun pulses, even in the case of large 

airgun arrays.” 

 

*** 

“NMFS does not expect any marine mammals will incur serious injury or 

mortality in the Arctic Ocean or strand as a result of the proposed seismic 

survey.” 

 

*** 

“Thus, the proposed activity is not expected to have any habitat-related effects on 

prey species that could cause significant or long-term consequences for individual 

marine mammals or their populations.” 

 

*** 

“Data on short-term reactions by cetaceans to impulsive noises are not 

 necessarily indicative of long-term or biologically significant effects. It is not 

 known whether impulsive sounds affect reproductive rate or distribution and 

 habitat use in subsequent days or years. However, gray whales have continued to 

 migrate annually along the west coast of North America despite intermittent 

 seismic exploration (and much ship traffic) in that area for decades 

 (Appendix A in Malme et al. 1984; Richardson et al. 1995), and there has 

 been a substantial increase in the population over recent decades (Allen 

 and Angliss 2010). The western Pacific gray whale population did not seem 

 affected by a seismic survey in its feeding ground during a prior year 

 (Johnson et al. 2007). Similarly, bowhead whales have continued to 

 travel to the eastern Beaufort Sea each summer despite seismic exploration in 

 their summer and autumn range for many years (Richardson et al. 1987), 

and their numbers have increased notably (Allen and Angliss 2010). Bowheads 

also have been observed over periods of days or weeks in areas ensonified 

repeatedly by seismic  pulses (Richardson et al. 1987; Harris et al. 2007).”
3
 

 

                                                 
3
 NMFS’ Federal Register notice available online at  

http://www.gpo.gov/fdsys/pkg/FR-2012-05-01/pdf/2012-10386.pdf 

http://www.gpo.gov/fdsys/pkg/FR-2012-05-01/pdf/2012-10386.pdf
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A recent NMFS Biological Opinion concluded that marine mammals are flourishing and 

increasing in the Arctic during increasing oil and gas seismic activities there:  

 

“Data indicate that bowhead whales are robust, increasing in abundance, and have 

been approaching (or have reached) the lower limit of their historic population 

size at the same time that oil and gas exploration activities have been occurring in 

the Beaufort Sea and, to a lesser extent, the Chukchi Sea.”  

*** 

“To our knowledge, no whales or other marine mammals have been killed or 

injured by these past seismic operations, and the BCB population of bowhead 

whales continues to increase at an annual rate estimated more than 3 percent.”
4
  

 

BOEM, when it was still MMS, concluded with regard to the entire Outer Continental Shelf that:  

 

“[T]here have been no known instances of injury, mortality, or population level 

effects on marine mammals from seismic exposure….”
5
 

  

In reaching this conclusion, BOEM relied on a report by the National Academy of Sciences’ 

National Research Council, which stated:  

 

“With the exception of the beaked whale strandings, connections between 

anthropogenic sound in the oceans and marine mammal deaths have not been 

documented. In the presence of clear evidence of lethal interactions between 

humans and marine mammals in association with fishing and vessel collisions 

(Clapham et al., 1999; Laist et al., 2001), the absence of such documentation has 

raised the question of the relative importance of sound in the spectrum of 

anthropogenic effects on marine mammal populations. Anthropogenic ocean 

noise is thought not to be a factor in any of the recent major declines in marine 

mammal populations, such as Steller sea lions (Eumetopias jubatus; NRC, 

2003a), harbor seals (Phoca vitulina; Pitcher, 1990), fur seals (York, 1987), and 

Aleutian Island sea otters (Enhydra lutris; Doroff et al., 2003). No scientific 

studies have conclusively demonstrated a link between exposure to sound and 

adverse effects on a marine mammal population.”
6
  

 

BOEM itself recently issued a Final Supplemental Environmental Impact Statement for a Gulf of 

Mexico OCS Oil and Gas Lease Sale. This final SEIS for the GOM concluded that, despite more 

                                                 
4
 Pages 64-65, ENDANGERED SPECIES ACT: SECTION 7 CONSULTATION  

BIOLOGICAL OPINION, Incidental harassment authorization to allow for incidental  

takes of marine mammals during shallow hazards survey in the Chukchi Sea, Alaska, 2011 (NMFS 2011), 

available online at http://www.nmfs.noaa.gov/pr/pdfs/permits/statoil_biop2011.pdf    
5
 See, e.g., Outer Continental Shelf Oil & Gas Leasing Program,2007-2012 Final Environmental Impact 

Statement, page V-64 (MMS April 2007), available online at  

http://www.boemre.gov/5-year/2007-2012DEIS/VolumeII/5and6-ConsultationPreparers.pdf     
6
Marine Mammal Populations and Ocean Noise: Determining when Noise causes Biologically Significant 

Effects, Oceans science board (2005), page 15, available online at 

http://www.nap.edu/openbook.php?isbn=0309094496 . 

http://www.nmfs.noaa.gov/pr/pdfs/permits/statoil_biop2011.pdf
http://www.boemre.gov/5-year/2007-2012DEIS/VolumeII/5and6-ConsultationPreparers.pdf
http://www.nap.edu/openbook.php?isbn=0309094496
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than 50 years of oil and gas G&G, “there are no data to suggest that activities from the 

preexisting OCS Program are significantly impacting marine mammal populations”:  

 

“Overall, within the CPA [GOM Central Planning Area], there is a long-standing 

and well-developed OCS [oil and gas] Program (more than 50 years); there are no 

data to suggest that activities from the preexisting OCS Program are significantly 

impacting marine mammal populations.”
7
  

 

In sum, past regulation of OCS oil and gas G&G has adequately protected the environment. With 

the possible exception of reasonable temporal and zoning restrictions in order to protect the 

endangered right whale, there is no reason to believe a different approach is required in the 

Atlantic. 
8
 

  

 

III. NEW ICR AND OMB REVIEW ARE NECESSARY BEFORE BOEM COULD IMPLEMENT 

ITS DRAFT PROTOCOL FOR ATLANTIC SEISMIC 

 

CRE has previously filed two comments that are relevant to the PEIS and seismic.
9
 BOEM’s 

responses to these two comments agree with CRE on an important point:  BOEM will have to 

prepare a new Information Collection Request (“ICR”) for public comment and for Office of 

Management and Budget (“OMB”) review before BOEM could regulate seismic in a manner that 

is significantly different from current regulation under NTL No. 2007-G02.  

 

First, on September 30, 2011, BOEM published Federal Register notice that BOEM was 

submitting an ICR to OMB for review. This notice also responds to comments that CRE 

submitted on BOEM’s draft ICR. This ICR is for regulations that apply to offshore seismic.
10

  

 

Second, on October 21, 2011, BOEM published Federal Register notice that BOEM was 

submitting another ICR to OMB for review. This notice responds to comments that CRE 

submitted on BOEM’s draft ICR. This ICR is also for regulations that apply to offshore 

seismic.
11

  

                                                 
7
 Page 4-231 of document available online at http://www.boem.gov/Environmental-

Stewardship/Environmental-Assessment/NEPA/nepaprocess.aspx. Click on “Gulf of Mexico OCS Oil 

and Gas Lease Sale: 2012; Central Planning Area Lease Sale 216/222; Final Supplemental Environmental 

Impact Statement; Volume I: Chapters 1-4; Volume II: Chapters 5-8, Appendices, and Keyword Index.”   
8
 CRE takes no position in these comments on the DPEIS’ specific proposed temporal and zoning 

restrictions for the North Atlantic Right Whale.  
9
 CRE’s comments on the September 30th ICR are available in www.regulations.gov, Docket ID # 

BOEM-2011-0011-0003, http://www.regulations.gov/#!documentDetail;D=BOEM-2011-0011-0003. 

CRE’s comments on the October 21st ICR are available in www.regulations.gov, Docket ID # BOEM-

2011-0036-0003, http://www.regulations.gov/#!documentDetail;D=BOEM-2011-0036-0003.  
10

  BOEM’s September 30, 2011 Federal Register notice of the ICR’s submission to OMB is available 

online at http://www.gpo.gov/fdsys/pkg/FR-2011-09-30/html/2011-25262.htm. The OMB file for this 

ICR is available online at http://www.reginfo.gov/public/do/PRAViewICR?ref_nbr=201108-1010-003.  
11

 BOEM’s October 21, 2011 Federal Register notice of the ICR’s submission to OMB is available online 

at http://www.gpo.gov/fdsys/pkg/FR-2011-10-21/html/2011-27331.htm .  

The OMB file for this ICR is available online at  

http://www.boem.gov/Environmental-Stewardship/Environmental-Assessment/NEPA/nepaprocess.aspx
http://www.boem.gov/Environmental-Stewardship/Environmental-Assessment/NEPA/nepaprocess.aspx
http://www.regulations.gov/#!documentDetail;D=BOEM-2011-0011-0003
http://www.regulations.gov/#!documentDetail;D=BOEM-2011-0036-0003
http://www.gpo.gov/fdsys/pkg/FR-2011-09-30/html/2011-25262.htm
http://www.reginfo.gov/public/do/PRAViewICR?ref_nbr=201108-1010-003
http://www.gpo.gov/fdsys/pkg/FR-2011-10-21/html/2011-27331.htm
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BOEM’s September 30th Federal Register notice explains:  

 

“We received two comments in response to the Federal Register notice. The first 

comment, from the Marine Mammal Commission, supported our request to OMB. 

The second comment, from the Center for Regulatory Effectiveness, requested 

that we should state that we are not submitting any ICRs for seismic regulations 

that are more stringent than current regulations, including NTL 2007-G02. 

Response: For the renewal of this ICR, we are not requesting anything more 

stringent than in current NTL 2007-G02 and 30 CFR 250, subpart B regulations, 

which are covered under OMB Control Number 1010-0151. We have no plans, at 

this time, to change the content of or the resultant burdens imposed by NTL 2007-

G02. Therefore, BOEMRE should move forward with the required information 

collection to ensure compliance with OMB deadlines. If the lawsuit settlement or 

resulting decree requires changes to the NTL and/or DOI regulations, information 

collection coordination and OMB approval will occur before any NTL is reissued 

or regulations are promulgated."
12

  

 

Similarly, BOEM’s October 21st Federal Register Notice explains:  

 

“We received two comments in response to the Federal Register notice. The first 

commenter, the Marine Mammal Commission stated that it was in support of our 

submission to OMB. The second commenter, Center for Regulatory 

Effectiveness, requested two actions. One, that we should state that we are not 

submitting any ICR for seismic regulations that is more stringent than current 

regulations, including NTL 2007-G02. Response: For the renewal of this ICR, we 

are not requesting anything more stringent than in current 30 CFR 551 

regulations; NTL 2007-G02 is covered under OMB Control Number 1010-0151. 

Second, that we wait to submit the ICR to OMB. There is current on-going 

litigation pertaining to seismic regulations (BOEM vs environmental plaintiff(s)). 

Response: This particular ICR renewal pertains mostly to revising the form 

currently in use due to new developments in technology; we are not requesting 

any new requirements. If the lawsuit settlement or decree requires changes to the 

form and/or DOI regulations, information collection coordination and OMB 

approval will occur before the form is reissued or regulations are promulgated.
13

  

 

The referenced NTL No. 2007-G02 is entitled “Implementation of Seismic Survey Mitigation 

Measures and Protected Species Observer Program.” Since the above-quoted Federal  

                                                                                                                                                             
http://www.reginfo.gov/public/do/PRAViewICR?ref_nbr=201106-1010-004  
12

 Page 60681 of BOEM’s September 30, 2011 Federal Register notice of the ICR’s submission to OMB, 

available online at http://www.gpo.gov/fdsys/pkg/FR-2011-09-30/html/2011-25262.htm. 
13

  http://www.gpo.gov/fdsys/pkg/FR-2011-10-21/html/2011-27331.htm, page 65523.  

 In the above-quoted Federal Register notices, BOEM responds to CRE comments which explain in 

greater detail that environmental group plaintiffs are suing BOEM in New Orleans federal court over 

regulation of seismic in the GOM. CRE’s ICR comments state concerns regarding the regulatory impact 

of any settlement, and the need for public comment on and OMB review of any such impact.  

http://www.reginfo.gov/public/do/PRAViewICR?ref_nbr=201106-1010-004
http://www.gpo.gov/fdsys/pkg/FR-2011-09-30/html/2011-25262.htm
http://www.gpo.gov/fdsys/pkg/FR-2011-10-21/html/2011-27331.htm
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register notices, BOEM has replaced this 2007 NTL with a 2012 NTL:  Notice to Lessees and 

Operators of Federal Oil, Gas, and Sulphur Leases in the OCS, Gulf of Mexico Region, 

Implementation of Seismic Survey Mitigation Measures and Protected Species Observer 

Program.
14

 This 2012 NTL is substantially the same as the 2007 NTL. The 2012 NTL states that 

it:     

 

“supersedes and replaces NTL No. 2007-G02. It does not introduce any new types of 

mitigation measures; however, it clarifies how you should implement seismic 

survey mitigation measures, including ramp-up procedures, the use of a minimum 

sound source, airgun testing and protected species observation and reporting. The 

measures contained herein apply to all onlease/ancillary activity surveys you 

conduct under 30 CFR 550 and all off-lease surveys you conduct under 30 CFR 

551.”
15

 

 

By contrast, on page C-39, Vol. II, of the DPEIS there is a “Draft Seismic Airgun Protocol.”  

BOEM acknowledges that this Draft Protocol differs significantly from NTL 2012-G02, which 

we discuss above in these comments.  

 

We assume that the DPEIS’ new Draft Protocol is only proposed for the Atlantic, and that it is 

not intended for any other area.  We ask BOEM to confirm or deny our assumption in BOEM’s 

response to CRE’s comments. 

 

For the reasons stated above, BOEM’s current ICRs do not authorize the DPEIs’ new Draft 

Protocol.  This new Draft Protocol could not be applied in the Atlantic or anywhere else without 

a new ICR and OMB review.  

  

Unless there is something about the Atlantic that requires and justifies a different seismic 

protocol, the DPEIS Draft protocol should not be applied anywhere.
16

  CRE’s ICR comments 

referenced above explain that, for at least two reasons, BOEM should not send OMB any revised 

ICRs for seismic regulation that is more stringent than currently imposed by NTL-G02. First, 

BOEM has repeatedly and correctly stated that current regulation of seismic adequately protects 

the environment. In other words, current regulation of seismic is all that’s necessary for the 

proper performance of BOEM’s functions. Therefore, under the Paperwork Reduction Act 

BOEM should not submit, and OMB should not approve, ICRs for more stringent seismic 

regulation. Such ICRs would violate the PRA because they would be unnecessary for proper 

performance of BOEM’s functions.  

 

Second, any ICRs for more stringent seismic regulation would also violate the accuracy 

requirement of BOEM’s Information Quality Act Guidelines. The PRA requires that BOEM 

certify that ICRs are necessary for the proper performance of BOEM’s functions. That 

                                                 
14

 This document is available online at http://www.bsee.gov/Regulations-and-Guidance/Notices-to-

Lessees/2012/2012-JOINT-G02-pdf.aspx.  
15

 Id.  
16

 We acknowledge the possibility that protecting the endangered North Atlantic Right Whale might 

justify some reasonable time and place restrictions for G&G in the Atlantic.  However, the DPEIS’ new 

Draft Protocol does not contain any such provisions. 

http://www.bsee.gov/Regulations-and-Guidance/Notices-to-Lessees/2012/2012-JOINT-G02-pdf.aspx
http://www.bsee.gov/Regulations-and-Guidance/Notices-to-Lessees/2012/2012-JOINT-G02-pdf.aspx


CENTER FOR REGULATORY EFFECTIVENESS 

8 

 

certification would be inaccurate in the case of ICRs for more stringent seismic regulation. 

Current regulation of seismic, and ICRs based on current regulation, are all that is necessary for 

proper performance of BOEM’s functions.  

 

CRE’s comments on these two ICRS are incorporated by reference into these comments by CRE 

on the DEIS.
17

 

 

 

IV. BOEM SHOULD NOT USE THE AIM MODEL UNTIL IT HAS BEEN PEER REVIEWED FOR 

APPLICATION IN THE ATLANTIC 

  

A) The Application Of The AIM Model in the DPEIS Should Be Peer Reviewed In Order To 

Determine Whether It Is CREM Compliant. Peer Review Should Be Conducted In Accordance 

With OMB’s Peer Review Bulletin, and the Peer Reviewers Should Be Informed Of BOEM’s 

IQA Requirements.    

 

The DPEIS, Vol. 1, page 2-12, states that 

 

“Incidental take of marine mammals was estimated for the proposed action 

scenario using the Acoustic Integration Model© (AIM), which is a 4D, 

individual-based, Monte Carlo statistical model designed to predict the exposure 

of receivers to any stimulus propagating through space and time (Appendix E).” 

 

The DPEIS, Vol. 2, page E-3, further states that 

  

“MAI’s Acoustic Integration Model©, or AIM, is a software package developed 

to predict the acoustic exposure of marine animals from an underwater sound 

source. The unique and principal component of AIM is a 3D movement engine, 

which programs the geographic and vertical movements of sound sources and 

simulated marine animals. In 2006, the Center for Independent Experts (CIE) 

conducted a review and assessment of AIM. The CIE panel concluded that AIM is 

a credible tool for developing application models (Independent System for Peer 

Review, 2006).” 

 

The DPEIS neglects to mention that the 2006 AIM Peer Review by CIE also stated that  

 

“The three terms of reference required that the Panel evaluate whether AIM 

correctly implements the models and data upon which it is based; whether animal 

movements are adequately simulated; and whether AIM meets the Council for 

Regulatory Monitoring [sic] (CREM) guidelines for model development and 

evaluation.” 

*** 

                                                 
17

CRE’s comments on the September 30th ICR are available in www.regulations.gov, Docket ID # 

BOEM-2011-0011-0003, http://www.regulations.gov/#!documentDetail;D=BOEM-2011-0011-0003. 

CRE’s comments on the October 21st ICR are available in www.regulations.gov, Docket ID # BOEM-

2011-0036-0003, http://www.regulations.gov/#!documentDetail;D=BOEM-2011-0036-0003.   

http://www.regulations.gov/#!documentDetail;D=BOEM-2011-0011-0003
http://www.regulations.gov/#!documentDetail;D=BOEM-2011-0036-0003
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“The Panel agreed that AIM appears to be correctly implemented.  However, all 

panelists had recommendations for further testing to be undertaken. They also 

agreed that animal movement appears to be appropriately modeled within AIM 

given the inadequacies of the available data. 

 

With regard to whether AIM satisfies the CREM guidelines there was some 

diversity of opinion.  This is understandable given that the CREM guidelines are 

not directly applicable to AIM since it is not an application model (but a tool for 

developing such models).” 

*** 

 

“It follows, that the Panel agree that the use of AIM can lead to models which will 

meet the CREM guidelines. However, such models, at this stage, would need to 

be evaluated on a case-by-case basis (i.e., merely using AIM is not sufficient; it 

must be used appropriately for the specific application).”
18

 

 

There is no public record showing that AIM has been peer reviewed for its application in the 

Atlantic DPEIS.  If BOEM believes that peer review of the DPEIS application of AIM has 

occurred, then BOEM should identify those peer reviews in the public record, and BOEM should 

allow public comment on those peer reviews.  

 

Peer review should be performed in accordance with OMB’s Peer Review Bulletin, and in order 

to determine each AIM application’s compliance with CREM Guidelines.
19

 

 

The AIM peer reviewers should be advised of the Information Quality Act requirements 

applicable to BOEM.  As OMB explained to EPA in a peer review proceeding:  

 

 “Since the development of Agency Information Quality (IQ) guidelines required 

by statute, many agencies have been using [peer review] charge language that 

tracks with the standards of their own IQ guidelines. For example, such language 

often focuses on whether or not the information in question is accurate, clear, 

complete, transparently and objectively described, and scientifically justified. We 

believe it may be useful for EPA to follow a similar approach and incorporate 

some of the language from your IQ guidelines into the formulation of the [peer 

review] charge questions.”
20

  

                                                 
18

 AIM Peer Review, page 1, available online at 

http://www.nmfs.noaa.gov/pr/pdfs/permits/lfa_aim_review.pdf. 
19

 OMB’s Peer Review Bulletin is available online at 

http://www.whitehouse.gov/sites/default/files/omb/assets/omb/memoranda/fy2005/m05-03.pdf . 

The CREM Models Guidance is available online at http://www.epa.gov/crem/cremlib.html#guidance .   
20

 OMB document available online at 

http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cts=1331655089425&ved=0C

CUQFjAA&url=http%3A%2F%2Foaspub.epa.gov%2Feims%2Feimscomm.getfile%3Fp_download_id%

3D495502&ei=P3FfT-

jzLsPh0QGw18SuBw&usg=AFQjCNGd_cMw9iCZalNgLZzgBTspzJwzcg&sig2=Q_vr76vteXyCY3lWi

Ob98 . 

http://www.nmfs.noaa.gov/pr/pdfs/permits/lfa_aim_review.pdf
http://www.whitehouse.gov/sites/default/files/omb/assets/omb/memoranda/fy2005/m05-03.pdf
http://www.epa.gov/crem/cremlib.html#guidance
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cts=1331655089425&ved=0CCUQFjAA&url=http%3A%2F%2Foaspub.epa.gov%2Feims%2Feimscomm.getfile%3Fp_download_id%3D495502&ei=P3FfT-jzLsPh0QGw18SuBw&usg=AFQjCNGd_cMw9iCZalNgLZzgBTspzJwzcg&sig2=Q_vr76vteXyCY3lWiOb98
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cts=1331655089425&ved=0CCUQFjAA&url=http%3A%2F%2Foaspub.epa.gov%2Feims%2Feimscomm.getfile%3Fp_download_id%3D495502&ei=P3FfT-jzLsPh0QGw18SuBw&usg=AFQjCNGd_cMw9iCZalNgLZzgBTspzJwzcg&sig2=Q_vr76vteXyCY3lWiOb98
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cts=1331655089425&ved=0CCUQFjAA&url=http%3A%2F%2Foaspub.epa.gov%2Feims%2Feimscomm.getfile%3Fp_download_id%3D495502&ei=P3FfT-jzLsPh0QGw18SuBw&usg=AFQjCNGd_cMw9iCZalNgLZzgBTspzJwzcg&sig2=Q_vr76vteXyCY3lWiOb98
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cts=1331655089425&ved=0CCUQFjAA&url=http%3A%2F%2Foaspub.epa.gov%2Feims%2Feimscomm.getfile%3Fp_download_id%3D495502&ei=P3FfT-jzLsPh0QGw18SuBw&usg=AFQjCNGd_cMw9iCZalNgLZzgBTspzJwzcg&sig2=Q_vr76vteXyCY3lWiOb98
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cts=1331655089425&ved=0CCUQFjAA&url=http%3A%2F%2Foaspub.epa.gov%2Feims%2Feimscomm.getfile%3Fp_download_id%3D495502&ei=P3FfT-jzLsPh0QGw18SuBw&usg=AFQjCNGd_cMw9iCZalNgLZzgBTspzJwzcg&sig2=Q_vr76vteXyCY3lWiOb98
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2) The AIM Model should be externally peer reviewed to determine whether the behavioral 

effects data input into the model are adequate to estimate Takes. 

 

The Aim Peer review report also stated: 

 

 “It was generally agreed by the Panel that the animal movement methods used in 

 AIM were appropriate given the level of available data. The qualifier is important here. 

 The Panel did not perceive a problem with AIM’s animal movement methods. They do 

 acknowledge a problem with the absence of the type of data needed to realistically 

 simulate animal movement within AIM. 

 

 Relevant extracts: 

 • At this point in time, I believe the reliability of AIM to assess the exposure hazard 

 of marine mammals to anthropogenic sound is more limited by the realism of the 

 animate engine module of AIM than the sound propagation modules … animal 

 behavior is far more complicated than behavior of physical systems (Getz 2006). 

 

 • … requires that aggregative social, feeding, or predator avoidance behavior of 

 individuals be taken into account. In the absence of data that allows aversion 

 parameters to be set that would simulate such behavior, plausible scenarios need 

 to be investigated under “what if …?” scenarios that assumed that individuals  

 aggregate for various reasons (Getz 2006).”
21

 

 

The inadequacy of AIM’s knowledge base is further demonstrated by the discussion of AIM in  

BOEM’s 2011 Application to NMFS for GOM Take rules under the Marine Mammal Protection 

Act.  For example: 

 

 “2.6.6 Animal Behavior Parameters  

 The specific animal behavioral parameters that were used in this analysis are provided 

 below.  Where the “Surfacing/Dive Angle” column is empty, there were no meaningful 

 data available and, as such, 75º was used as a default value…”
22

  

 

There were “no meaningful data available,” and “75º” was used as AIM’s default value, for the 

vast majority of marine mammals modeled: i.e., beaked whales; dwarf and pygmy sperm whales; 

blackfish: false killer whale, pygmy killer whale, melon-headed whale, and pilot whale; killer 

whales: Risso’s dolphin; bottlenose dolphin; stenella: spinner, atlantic/pantropical spotted, and 

striped dolphins; fraser’s dolphin; and rough toothed dolphin. 

  

The 2011 application candidly acknowledges many other inadequacies in the data that AIM uses 

to model behavioral effects on specific marine mammals in the GoM. For example:  

                                                 
21

 AIM Peer Review, page 7, available online at 

http://www.nmfs.noaa.gov/pr/pdfs/permits/lfa_aim_review.pdf 
22

 2011 Application, Appendix A at page 61, available online at 

http://www.nmfs.noaa.gov/pr/pdfs/permits/boemre_application2011.pdf  

http://www.nmfs.noaa.gov/pr/pdfs/permits/lfa_aim_review.pdf
http://www.nmfs.noaa.gov/pr/pdfs/permits/boemre_application2011.pdf
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 “Bryde’s Whale  

 There is a paucity of data for this species.  Since they are similar in size, data for both Sei 

 and Bryde’s whales have been pooled to derive parameters. Note that Sei whales are rare 

 in the Gulf of Mexico, but their similarities to Bryde’s whales was used to determine 

 some of their movement parameters. 

 

 “Surface Time  

 No direct data available, fin whale values used.  

 Dive Depth   

 No direct data available, fin whale values used.” 
23

  

*** 

 “Beaked Whales  

 Data on the behavior of beaked whales are sparse.  Therefore, all beaked whale species  

 have been pooled into a single animal.” 
24

 

 

*** 

 “Dwarf and Pygmy Sperm Whales (Kogia spp.)  

 Data on dwarf and pygmy sperm whales are rare, and these species are very similar, so  

 data for these two species have been combined.
25

 

 

*** 

 

 “Blackfish: False  iller Whale, Pygmy Killer Whale, Melon-headed  

 Whale, Pilot Whale  

 Studies describing the movements and diving patterns of these animals are rare and  

 sparse. Therefore, they have been combined into a single “blackfish” category. As more  

 data become available, these species will be split into separate animats” 
26

 

 

*** 

 “Killer Whale  

 There is a remarkable paucity of quantitative data available for killer whales, considering  

 their coastal habitat and popular appeal. Nevertheless, most data from “blackfish” were  

 used to model Orcinus orca, with the exception of dive depth. The different feeding  

 ecology of these species makes very deep dives apparently unnecessary. When additional  

 data allow, separate animats for “resident” and “transient” killer whales will be  

 developed.”
27

  

 

*** 

 “Risso’s Dolphin  

 Dive Time  

                                                 
23

 Id. at page 61. 
24

 Id. at page 64. 
25

 Id. at page 65. 
26

 Id. at page 66. 
27

 Id. at page 68.  
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 No data on dive times could be found. The values for blackfish, which have a  

 similar ecological niche, were used.”
28

  

 

*** 

 “Rough toothed dolphin  

 Dive Depth  
 No dive depth data are available; depths are based upon other species.”

29
 

 

Nothing in the DPEIS suggests that these fatal problems with the AIM input data have been 

solved.  

 

V. PAM SHOULD BE REQUIRED AND PAMGUARD ENCOURAGED 

 

The DPEIS at Vol.1, pages ix-x, asks whether Passive Acoustic Monitoring (“PAM”) should be 

encouraged or required in the Atlantic.  For the following reasons, we recommend that PAM be 

required and use of PAMGUARD should be encouraged.  

 

A) NMFS Already Routinely Includes PAM As a Monitoring or Mitigation Requirement in 

Ihas, Loas or Rules That NMFS Issues Under the MMPA.  

 

A published article by NMFS’ staff discusses NMFS’ currently required uses of PAM.
30

   In just 

the year 2011, NMFS included PAM requirements in, e.g.: 

  

● An L-DEO seismic survey in the Western Gulf of Alaska, available online at 

http://www.nsf.gov/geo/oce/envcomp/shillington-2011-final-ea-23-may.pdf, and issued 

permit at http://www.nmfs.noaa.gov/pr/pdfs/permits/ldeo_wgoa_issued_iha.pdf;  

 

● An industry seismic survey in Cook Inlet, Alaska, available online at 

http://www.nmfs.noaa.gov/pr/pdfs/permits/apache_ak_iha_application2011.pdf;  

 

● University of Alaska Geophysics Institute seismic survey in the Arctic Ocean, using 

PAM , available at http://www.nmfs.noaa.gov/pr/pdfs/permits/uagi_iha_issued.pdf;  

 

● An industry seismic IHA for the Chukchi, available online at 

http://www.nmfs.noaa.gov/pr/pdfs/permits/statoil_iha_issued2011.pdf; and  

 

● An USGS seismic survey in Central Gulf of Alaska, available online at 

http://www.nmfs.noaa.gov/pr/pdfs/permits/usgs_goa_iha2011.pdf.  

                                                 
28

 Id. at page 70.  
29

 Id at page 74. 
30

“The use of acoustic monitoring in the National Marine Fisheries Service marine  

mammal incidental take authorizations,” Shane Guan, Office of Protected Resources, NOAA/NMFS, 

presented at 160th Meeting of the Acoustical Society of America (Nov. 15 – 19, 2010), Session 1pAB: 

Animal Bioacoustics, available online at 

http://scitation.aip.org/getpdf/servlet/GetPDFServlet?filetype=pdf&id=PMARCW0000110000010100020

00001&idtype=cvips&doi=10.1121/1.3606451&prog=normal   

http://www.nsf.gov/geo/oce/envcomp/shillington-2011-final-ea-23-may.pdf
http://www.nmfs.noaa.gov/pr/pdfs/permits/ldeo_wgoa_issued_iha.pdf
http://www.nmfs.noaa.gov/pr/pdfs/permits/apache_ak_iha_application2011.pdf
http://www.nmfs.noaa.gov/pr/pdfs/permits/uagi_iha_issued.pdf
http://www.nmfs.noaa.gov/pr/pdfs/permits/statoil_iha_issued2011.pdf
http://www.nmfs.noaa.gov/pr/pdfs/permits/usgs_goa_iha2011.pdf
http://scitation.aip.org/getpdf/servlet/GetPDFServlet?filetype=pdf&id=PMARCW000011000001010002000001&idtype=cvips&doi=10.1121/1.3606451&prog=normal
http://scitation.aip.org/getpdf/servlet/GetPDFServlet?filetype=pdf&id=PMARCW000011000001010002000001&idtype=cvips&doi=10.1121/1.3606451&prog=normal
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The Navy and NMFS are also requiring that PAM be used with Navy sonar.  With NMFS’ 

concurrence, the Navy stated that “Passive acoustic monitoring for low frequency sounds 

generated by marine mammals will be conducted when SURTASS [sonar] is deployed.”
31

  

 

Recent Brazilian studies have recommended the increased use of PAM to help protect sea life 

from marine sound:  

 

“The possibility of detecting marine mammals by hydrophone arrays linked to 

special software (Passive Acoustic Monitoring – PAM) has shown promise as a 

monitoring tool for some species of marine mammal with frequent vocalization 

(e.g. Swartz et al., 2002; Mellinger, 2004). PAM has been suggested as an 

alternative or additional technique to improve the effectiveness of monitoring 

marine mammals (Lewis et al., 1998).  This acoustic technique has been used to 

complement visual surveys during periods ofdarkness and may have advantages 

over the visual technique in areas with strong wind  and poor visibility (Swartz et 

al., 2003). Considering all of these factors, it is recommended to start experiments 

with PAM in Brazilian waters as an auxiliary tool to document the presence of 

marine mammals during seismic surveys.”
32

 

  

 

B) BOEM’s NTL Comes Close To Requiring PAM 

 

 BOEM’s Notice to Lessees and Operators of Federal Oil, Gas, and Sulphur Leases in the OCS, 

Gulf of Mexico Region, Implementation of Seismic Survey Mitigation Measures and Protected 

Species Observer Program (“NTL”) has a section which strongly encourages the use of PAM: 

 

“Experimental Passive Acoustic Monitoring 

Whales, especially sperm whales, are very vocal marine mammals, and periods of 

silence are usually short and most often occur when these animals are at the 

surface and may be detected using visual observers. However, sperm whales are 

at the greatest risk of potential injury from seismic airguns when they are 

submerged and under the airgun array.  Passive acoustic monitoring appears to be 

very effective at detecting submerged and diving sperm whales, and some other 

marine mammal species, when they are not detectable by visual observation. 

BOEM and BSEE strongly encourage operators to participate in an experimental 

program by including passive acoustic monitoring as part of the protected species 

observer program. Inclusion of passive acoustic monitoring does relieve an 

operator of any of the mitigations (including visual observations) in this NTL 

with the following exception: Monitoring for whales with a passive acoustic 

array by an observer proficient in its use will allow ramp-up and the subsequent 

start of a seismic survey during times of reduced visibility (darkness, fog, rain, 

                                                 
31

  http://www.surtass-lfa-eis.com/Measures/index.htm.  
32

  Effectiveness of Monitoring Marine Mammals during Marine Seismic Surveys off Northeast Brazil, 

Parente and de Araújo, Journal of Integrated Coastal Zone Management 11(4):409-419 (2011), available 

online at http://www.aprh.pt/rgci/pdf/rgci-251_Parente.pdf. 

http://www.surtass-lfa-eis.com/Measures/index.htm
http://www.aprh.pt/rgci/pdf/rgci-251_Parente.pdf
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etc.) when such ramp-up otherwise would not be permitted using only visual 

observers.  If you use passive acoustic monitoring, include an assessment of the 

usefulness, effectiveness, and problems encountered with the use of that method 

of marine mammal detection in the reports described in this NTL. A description 

of the passive acoustic system, the software used, and the monitoring plan should 

also be reported to BSEE at the beginning of its use.” 
33

 

 

 

C) BOEM Should Require PAM in the Atlantic Because PAM Is A Valuable Supplement to 

Visual Monitoring 

 

NMFS rejects as impracticable arguments that seismic should shut down during times of poor 

visibility.  NMFS instead requires PAM during these times in order “to further enhance the 

detection of marine mammals.”
34

 For the same reason, BOEM should require PAM use in the 

Atlantic during times of poor visibility, especially since NMFS is already requiring its use under 

the MMPA. 

 

 

D) BOEM Should Encourage Use of PAMGUARD 

 

NMFS recently proposed to issue a seismic IHA to L-DEO which includes PAMGUARD use. 

NMFS explains here that  

 

“Passive Acoustic Monitoring 

Passive acoustic monitoring will complement the visual monitoring program, 

when practicable. Visual monitoring typically is not effective during periods of 

poor visibility or at night, and even with good visibility, is unable to detect marine 

mammals when they are below the surface or beyond visual range. Acoustical 

monitoring can be used in conjunction with visual observations to improve 

detection, identification, and localization of cetaceans. The acoustic monitoring 

will serve to alert visual observers (if on duty) when vocalizing cetaceans are 

detected. It is only useful when marine mammals call, but it can be effective 

either by day or by night, and does not depend on good visibility. The acoustic 

observer will monitor the system in real time so that he/she can advise the visual 

observers if they acoustic detect cetaceans. When the acoustic observer 

determines the bearing (primary and mirror-image) to calling cetacean(s), he/she 

alert the visual observer to help him/her sight the calling animal(s)…. 

 

The acoustic signals received by the hydrophones are amplified, digitized, and 

then processed by the Pamguard software.”
 35

 

                                                 
33

 This document is available online at http://www.bsee.gov/Regulations-and-Guidance/Notices-to-

Lessees/2012/2012-JOINT-G02-pdf.aspx 
34

 NMFS’ Federal Register of IHA issued to Shell for seismic in Cook Inlet, Alaska, 77 FR 27724 (May 

11, 2012), available online at http://www.gpo.gov/fdsys/pkg/FR-2012-05-11/pdf/2012-11296.pdf . 
35

 Page 25984 of Federal Register notice available online at http://www.gpo.gov/fdsys/pkg/FR-2012-05-

02/pdf/2012-10627.pdf  

http://www.bsee.gov/Regulations-and-Guidance/Notices-to-Lessees/2012/2012-JOINT-G02-pdf.aspx
http://www.bsee.gov/Regulations-and-Guidance/Notices-to-Lessees/2012/2012-JOINT-G02-pdf.aspx
http://www.gpo.gov/fdsys/pkg/FR-2012-05-11/pdf/2012-11296.pdf
http://www.gpo.gov/fdsys/pkg/FR-2012-05-02/pdf/2012-10627.pdf
http://www.gpo.gov/fdsys/pkg/FR-2012-05-02/pdf/2012-10627.pdf
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Academic groups (University of St. Andrews, Oregon State University, Herriot Watt University, 

and Scripps Institute of Oceanography), environmental groups (EcoLogic), and select oil and gas 

companies (through the International Association of Oil and Gas Producers) have spent 

considerable time, effort and money developing the freely available version of PAM called 

PAMGUARD. The PAMGUARD web site discusses PAMGUARD in considerable detail, and 

provides free, public access to PAMGUARD.
36

  

 

This site explains why PAMGUARD should be used as a supplement to visual monitoring, and it 

is worth quoting at some length:  

 

“The default method for detecting marine mammals at sea is to look for them. 

Visual observations play a vital role, but marine mammals are difficult to spot on 

the sea surface, especially when weather and light conditions are poor.  In 

addition…visual techniques are next to impossible at night but often operators 

wish to continue noise producing activities round the clock….[A]coustic cues can 

often be detected more reliably at greater ranges and are less affected by weather 

and sighting conditions and animals can be detected acoustically equally well day 

and night.  Passive Acoustic Monitoring isn't a panacea but for many species it 

can significantly increase the probability that they are detected and increase the 

effectiveness of mitigation.” 

 

*** 

 

“WHY DID WE NEED PAMGUARD? 

 

Good acoustic monitoring software existed before PAMGUARD but there were a 

number of reasons that justified developing something new. 

 

In the first place, it was realised that  there was a real value in having a single 

software that marine mammal observers (MMOs) could become familiar with and 

use on a variety of different vessels.  Ideally that software should be freely 

available, interface to a wide range of hardware configurations and work on many 

different computer platforms.  (Pamguard achieved cross platform compatibility 

by being written in Java.) 

 

None of the existing programs were open source.  This meant that the functioning 

and performance of the algorithms within them was often not clear and it wasn't 

possible for a group of users to contribute to and to support it. There was also a 

long term risk that the software might be withdrawn from use or become outdated. 

 

In most cases there was no commitment to supporting and updating the software 

and as it wasn't open source it would be difficult for other programmers to 

                                                 
36

  The industry-sponsored PAMGUARD website is available online at 

http://www.pamguard.org/home.shtml  

http://www.pamguard.org/home.shtml
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provide such support.  Some of the software, though excellent, was not designed 

for real time monitoring by a single operator in field conditions.”
37

 

 

PAMGUARD has now undergone beta testing.
38

 

 

BOEM should encourage the use of PAMGUARD by discussing it favorably in the final PEIS 

for the Atlantic, and in other EISs and other appropriate documents published by BOEM.   

 

VI. BOEM’S IQA REQUIREMENTS APPLY TO THIRD-PARTY OR OUTSIDE INFORMATION IF 

BOEM USES OR RELIES ON THE INFORMATION 

 

The DOI/BOEM IQA requirements are available online,
39

 and they won’t be discussed in detail 

here, except to emphasize their applicability to outside or third-party data that BOEM uses or 

relies on.   

 

The DOI/BOEM IQA guidelines state they apply to third party information  

 

“where the Department distributes information submitted by a third party in a 

manner that suggests that the Department endorses or adopts the information, or 

indicates in its distribution that it is using or proposing to use the information to 

formulate or support a regulation, guidance, or other Departmental decision or 

Position.” 

 

*** 

 “V. Third Party Information Under the Information Quality Guidelines.  

 

If the Department relies upon technical, scientific, or economic information 

submitted or developed by a third party, that information is subject to the 

appropriate standards of objectivity and utility. The standards of these 

Information Quality Guidelines apply not only to information that the Department 

generates, but also to information which can be verified that other parties provide 

to the Department, if the Department disseminates or relies upon this information. 

In instances where the information is relied upon but is not verifiable, the  source 

must be made transparent to the public, and such original information will not be 

subject to these Information Quality Guidelines.  

 

Departmental personnel who conduct scientific activities shall be held 

accountable for the integrity of the information they collect and analyze, and the 

conclusions they present.” 
40

   

                                                 
37

 PAMGUARD site available online at http://www.pamguard.org/31_PamguardBackground.html. 
38

 Ocean Science Consulting, “Advisors to the New Zealand Government,” blog entry dated March 15, 

2012, available online at http://www.osc.co.uk/blog/index.php/2012/03/ongoing-beta-testing-of-

pamguard/ .   
39

 See http://www.boemre.gov/qualityinfo/PDF/MMSQualityInfoGuidelines-Final.pdf for the 

MMS/BOEM IQA Guidelines, and http://www.doi.gov/archive/ocio/guidelines/515Guides.pdf for the 

DOI IQA Guidelines.  

http://www.pamguard.org/31_PamguardBackground.html
http://www.osc.co.uk/blog/index.php/2012/03/ongoing-beta-testing-of-pamguard/
http://www.osc.co.uk/blog/index.php/2012/03/ongoing-beta-testing-of-pamguard/
http://www.boemre.gov/qualityinfo/PDF/MMSQualityInfoGuidelines-Final.pdf
http://www.doi.gov/archive/ocio/guidelines/515Guides.pdf
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OMB explains that "if an agency, as an institution, disseminates information prepared by an 

outside party in a manner that reasonably suggests that the agency agrees with the information 

this appearance of having the information represent agency views makes agency dissemination 

of the information subject to these [DQA] guidelines.” 
41

 

 

Several months later, in reviewing agency-specific DQA guidelines, OMB further explained how 

the DQA guidelines covered outside or "third party" information relied upon by an agency in a 

rulemaking.  OMB used the draft Department of Transportation (”DOT”) DQA guidelines as an 

example: 

 

“DOT incorporated these principles from the OMB guidelines by stating that an 

agency disseminates information if it relies on information in support of a 

rulemaking. ‘If the Department is to rely on technical, scientific, or economic 

information submitted by, for example, a commenter to a proposed rule, that 

information would need to meet appropriate standards of objectivity and utility’ 

(DOT, 3). ‘The standards of these guidelines apply not only to information that 

DOT generates, but also to information that other parties provide to DOT, if the 

other parties seek to have the Department rely upon or disseminate this 

information or the Department decides to do so.’(DOT, 8). . . . Other agencies, 

particularly those likely to be involved with using and/or disseminating 

‘influential’ information, must include similar provisions in their guidelines.”
42

 

 

In correspondence with CRE, NMFS acknowledges that both the OMB Government-wide and 

NMFS’ own DQA guidelines apply to outside or third-party information if NMFS uses or relies 

on that information.
43

   

 

VII. BOEM SHOULD ISSUE AN ICR FOR PUBLIC INPUT ON NON-FEDERAL DATA THAT  

SHOULD BE USED  FOR G&G ACTIVITIES IN THE ATLANTIC 

 

BOEM should seek public input on which non-Federal data and information to use for the G&G 

Activities in the Atlantic.  Accordingly, BOEM should obtain an ICR for the public input on 

non-Federal data to be incorporated, and provide the public with a public comment period on the 

ICR.  

 

This is the precise procedure followed by the Department of Health and Human Service (HHS) 

when HHS sought “Public Input to Nominate Non-Federal Health and Health Care Data Sets and 

Application for Listing on Healthdata.gov.”  HHS set an important precedent for incorporating 

                                                                                                                                                             
40

 Pages 6 ,7 at http://www.doi.gov/archive/ocio/guidelines/515Guides.pdf. 
41

 Page 8454 of OMB Federal Register notice available online at 

http://www.whitehouse.gov/sites/default/files/omb/assets/omb/fedreg/reproducible2.pdf . 
42

 Memorandum for the President's Management Council, June 10, 2002, on "Agency Draft Information 

Quality Guidelines," from John D. Graham, Administrator of OMB's Office of Information and 

Regulatory Affairs, at 6-7 of Attachment, available online at 

http://www.whitehouse.gov/sites/default/files/omb/assets/omb/inforeg/iqg_comments.pdf . 
43

 See, e.g., NMFS’ letter to CRE available online at http://thecre.com/pdf/NOAA-IWC_Letter.pdf.     

http://www.doi.gov/archive/ocio/guidelines/515Guides.pdf
http://www.whitehouse.gov/sites/default/files/omb/assets/omb/fedreg/reproducible2.pdf
http://www.whitehouse.gov/sites/default/files/omb/assets/omb/inforeg/iqg_comments.pdf
http://thecre.com/pdf/NOAA-IWC_Letter.pdf
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non-Federal data into federal databases, specifically data.gov.  BOEM should closely follow the 

process established by HHS by obtaining an ICR.  

 

BOEM should establish “rules of governance” for allowing non-federal parties that contribute to 

G&G activities in the Atlantic to have a link to the BOEM website.  This would permit greater 

stakeholder involvement and public participation in the Atlantic OCS G&G activities. The rules 

governing the family of CRE’s Interactive Public Dockets should be considered when 

establishing such rules:  

 

1. No Barrier to Entry: Any person or organization can post on a CRE IPD as long as the 

posts do not contain profanity and do not include personal attacks on federal employees.  

 

2. Interactive: All posts on CRE IPD’s have the capability for a reader to either post 

comments on an existing post or initiate a new post.  

3. Accept Criticism: The host of the IPD must allow dissenting opinions to be expressed on 

the IPD.  

4. Hassle Free: CRE IPD’s require no registration, no personal information including email 

address and will accept anonymous posts and with large attachments.  

 

VIII. BOEM SHOULD PROCEED WITH THE PROPOSED G&G ACTIVITIES PURSUANT O 

THE PROPOSED ACTION, ALTERNATIVE A. 

 

The proposed action, Alternative A, would authorize G&G activities in support of all BOEM 

program areas – oil and gas exploration and development, renewable energy, and marine 

minerals – throughout the entire Area of Interest in Atlantic.  Importantly, the proposed action 

should not be controversial because the scope of the PEIS does not evaluate specific proposals 

for oil and leasing, it merely provides an environmental analysis of G&G activities to gain a 

better understanding of the ocean bottom and subsurface for the possibility of future renewable 

energy development, extraction of marine minerals, and oil and gas development.  The proposed 

action “would provide information about the location and extent of oil and gas reserves, bottom 

conditions for oil and gas or renewable energy installations, and marine minerals off the Atlantic 

coast of the U.S.”
44

  The proposed action would provide BOEM with the appropriate knowledge 

and data to maximize ocean resources in the Atlantic, while also harmonizing competing ocean 

uses. 

 

The proposed action, Alternative A, is the appropriate manner in which BOEM should conduct 

G&G activities in the Atlantic.  BOEM concludes that “Alternatives A and B would both fulfill 

the statutory mission and responsibilities of this Agency for permitting G&G activities in the 

program areas managed by BOEM.  Alternatives A and B both provide protective measures for 

important biological resources in the AOI that in some cases are protected species.”  And as 

BOEM concedes, “potential impacts of Alternatives A and B are broadly similar,” and “most 

impacts under all three alternatives would be negligible or minor, and no major impacts were 

                                                 
44

 BOEM, Atlantic OCS Proposed Geological and Geophysical Activities Mid-Atlantic and South Atlantic 

Planning Areas Draft Programmatic Environmental Impact Statement, page 1-8. 
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identified.”
45

  Nevertheless, Alternative A would provide BOEM with the most accurate and 

comprehensive understanding of the resources available in the Atlantic, while also minimizing 

impact to marine mammals.  Thus, BOEM should proceed with Alternative A, but should do so 

by incorporating the recommendations in this comment above into the proposed action.  

 

The proposed action will “use the information obtained by the G&G surveys to make informed 

business decisions regarding oil and gas reserves, engineering decisions regarding the 

construction of renewable energy projects, and informed estimates regarding the composition 

and volume of marine mineral resources.”
46

 

 

IX.   BOEM SHOULD MAKE THE PUBLIC COMMENTS AVAILABLE TO THE PUBLIC 

 

Public access to public comments on a public proceeding is basic prerequisite of open 

government.   

 

For decades federal agencies have made public comments available to the public, first through 

docket rooms and then, as the internet developed, through online systems developed by each 

agency.Agency-specific solutions to providing public access to public comments were 

superseded by Regulations.gov.  President Obama has emphasized the importance of the public 

comment portal and has enhanced its operation.   

 

Despite the Administration’s emphasis on the use of Regulations.gov to promote public 

participation and collaboration in agency proceedings, the Bureau of Land Management has 

repeatedly refused to release public comments on the 2012 Oil Shale and Tar Sands PEIS. 

Instead, BLM has chosen to bypass the open process in favor of their own comment processing 

system, a system which excludes the public from reading public comments.  Moreover, BLM’s 

internal comment processing system has the capabilities to post the comments online, which the 

previous administration had done in the 2008 Oil Shale and Tar Sands PEIS.
47

  Despite these 

capabilities, BLM has chosen secrecy over transparency in the PEIS process.  

 

BLM’s lack of transparency is troubling, especially in light of the current Administration’s Open 

Government Initiative.  CRE urges BOEM to embrace a more transparent process in conducting 

the Atlantic PEIS by making the public comments available to the public immediately after the 

comment period closes. 

 

 

 

 

 

                                                 
45

 BOEM, Atlantic OCS Proposed Geological and Geophysical Activities Mid-Atlantic and South Atlantic 

Planning Areas Draft Programmatic Environmental Impact Statement, page 2-55 (emphasis in the 

original). 
46

 BOEM, Atlantic OCS Proposed Geological and Geophysical Activities Mid-Atlantic and South Atlantic 

Planning Areas Draft Programmatic Environmental Impact Statement,  page 1-8. 
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2008 PEIS Comments available at 

http://ostseis.anl.gov/involve/draftcomments/dsp_commentlist.cfm?PageNum=1&browse#rec 

http://www.regulations.gov/
http://ostseis.anl.gov/involve/draftcomments/dsp_commentlist.cfm?PageNum=1&browse#rec
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X. CONCLUSION AND RECOMMENDED ACTIONS 

 

BOEM should confirm or deny that the DPEIS’ new Draft Protocol for seismic airguns is only 

proposed for the Atlantic, and is not intended for any other water body. 

 

BOEM’s current ICRs do not authorize the DPEIS’ new Draft Protocol for seismic airguns. 

BOEM will have to apply for a new ICR and justify this new Draft Protocol before it could be 

used anywhere.  Given the success of the current regulation and ICRs, BOEM will have 

difficulty supporting the new more stringent Draft Protocols. 

 

BOEM should not use the AIM Model to estimate Takes in the Atlantic until AIM has passed 

peer review in accordance with OMB’s Peer Review Bulletin.  The additional peer review should 

be performed in order to determine in part whether AIM’s application in the Atlantic complies 

with CREM Guidelines.  The additional peer review should also be performed in order to 

determine whether the behavioral effects data input into the model are adequate to estimate 

Takes.  

 

The public should have an opportunity to participate in this peer review.  BOEM should identify 

in the public record each and every AIM peer review that they believe has occurred.  BOEM 

should allow public comment on those and all other peer reviews relevant to the DPEIS.  All 

AIM peer reviewers should be advised of the IQA requirements applicable to BOEM. 

Passive Acoustic Monitoring (“PAM”) should be required in the Atlantic, and PAMGUARD 

should be encouraged.   

 

Further, BOEM should obtain an ICR for the public input on non-Federal data and information 

that should be incorporated into the proposed action, and provide the public with a public 

comment period on the ICR.  In addition, any non-Federal information that BOEM uses or relies 

on must meet IQA requirements.  

 

Finally, BOEM should pursue Alternative A in the PEIS, but should do so by incorporating all of 

the above recommendations. 

 

The CRE appreciates the opportunity to submit these comments, and looks forward to the 

agency’s response.  If you need further information regarding any issue discussed in this 

comment letter, please do not hesitate to contact me at secretary1@mbsdc.com or (202) 265-

2383. 

 

 

Respectfully Submitted, 

 
Jim Tozzi 

Member, Board of Advisors 

mailto:secretary1@mbsdc.com


From: Wilson, Joseph R HQ02
To: G&GEIS
Cc: Klein, Amy S HQ02; Small, Daniel L SAD; Monte, Linda B NAD
Subject: US Army Corps of Engineers Comments (UNCLASSIFIED)
Date: Tuesday, May 29, 2012 12:12:01 PM

Classification: UNCLASSIFIED
Caveats: NONE

Comments from the US Army Corps of Engineers on the PEIS for the Atlantic G&G Activities are below. 
There may be other comments from other offices in our organization of which I am not aware.

In general, we concur that many Geological and Geophysical Activities (G&G) do not constitute a
discharge of dredged or fill material and therefore do not require a Corps Section 404 permit. However,
the draft PEIS makes a significant omission regarding permits that may be required by Section 10 of the
Rivers and Harbors Act (RHA).

While the Clean Water Act (CWA) is defined with a somewhat limited glossary statement, the Rivers and
Harbors Act (RHA) is omitted in the glossary.

In the regulatory citation section the Marine Protection, Research and Sanctuaries Act of 1972 was
omitted even though the regulatory aspects of that legislation were included in the text on pages 3-41
and 4-190.  Importantly, while referencing the specific ocean dredged material disposal areas on page
4-190 the PEIS failed to mention that G&G exploration activities at those sites would not likely be
approved by the Corps. 

There are numerous comments regarding pipelines. If such pipelines are a part of G&G activities and
those pipelines are on the bottom of the OCS or navigable state waters, those pipelines would
constitute work in or affecting navigable waters and therefore require a Section 10 permit.

The draft PEIS specifically notes that anchoring (monitoring buoys and cables), pipeline installation, and
structure placement (emplacement of wind turbines, buoys, other items) on the seafloor could be
expected from G&G actions. There is also a discussion of, "...or placement of bottom-founded
equipment or structure".  Such activities, that is installations and other devices on the OCS seabed will
require Section 10 permits.

We recommend that the CWA glossary statement include, "and Corps permits for the discharge of
dredged or fill material."

We recommend that the glossary include the Rivers and Harbors Act (RHA), and this statement: An act
that requires Corps permits for work or structures, including structures (installations and other devices)
on the OCS seabed, in or affecting navigable waters. The Corps evaluates permits for OCS structures
with respect to national security and navigational interests.

Page specific notes:

Page viii: Add note that Corps permits are also required for structures on the OCS. Also state that
Nationwide Permits (NWP) can only be used for activities with minimal adverse environmental impacts,
meet the terms and conditions of the NWP, and comply with any Corps District specific regional
conditions.

Page 1-6: Add "including OCS seabed structures" for COE jurisdiction.

Page 1-15: Add "and OCS seabed structures" for COE approval.

On page 1-15 the draft PEIS discusses the NWP program, also called general permit. NWPs were
reissued in 2012, as published in the Federal Register on February 21, 2012. Corps districts added
regional conditions as may have been needed to insure that the activity authorized has only minimal

mailto:Joseph.R.Wilson@usace.army.mil
mailto:GGEIS@boem.gov
mailto:Amy.S.Klein@usace.army.mil
mailto:Daniel.L.Small@usace.army.mil
mailto:Linda.B.Monte@usace.army.mil


adverse environmental impacts. States also reviewed the NWPs and as appropriate provided Coastal
Zone Management (CZM) and Section 401 CWA water quality certifications. Any applicant that intends
to use a NWP should insure that their proposed activity meets the terms, conditions, and any regional
conditions of the NWP, and any additional CZM or Section 401 water quality requirements. Projects that
cannot use a general permit will require a standard permit.

On page 1-17 the draft PEIS appears to confuse Section 10 permit authority with Section 404 actions.
There is a discussion regarding the discharge of excavated material that is more related to Section 404
than Section 10. The draft PEIS should simply note that NWP-5 for "Scientific Measurement Devices"
and NWP-6 for "Survey Activities" are both appropriate for Section 10 and Section 404 actions. It would
be good to add that Section 10 is applicable for structures, installations, and other devices on the OCS
seabed. There is a statement regarding "avoid, minimize, or mitigate". In general those terms are only
associated with CWA Section 404 discharges, and specifically the 404(b)(1) Guidelines. With regard to
Section 10 permits, the Corps is the only agency that has the authority to make a decision to issue a
Section 10 permit, based on an applicant's submission of a Corps permit application and Corps decision
that the proposed activity is not contrary to the public interest.

On page 2-38 there is a statement that G&G surveys are permitted by NWP. That statement should be
qualified that the activity is authorized only if it meets the terms, conditions, and any regional conditions
of the NWP, and any additional CZM or Section 401 water quality requirements.

On page 3-13 there is a statement that surveys are permitted by NWP. That statement should be
qualified that the activity is authorized only if it meets the terms, conditions, and any regional conditions
of the NWP, and any additional CZM or Section 401 water quality requirements.

On page 3-22 there is a statement that the use of sand and gravel is permitted by NWP. That
statement should be qualified that the activity is authorized only if it meets the terms, conditions, and
any regional conditions of the NWP, and any additional CZM or Section 401 water quality requirements.

On page 3-41 (3.6.9) our ocean dredged material disposal areas are used only for dredged material
disposal, not "mainly."  On the top of page 3-42 in reference to sea turtles there are no documented
cases of sea turtles being impacted by disposal operations and there are no effluent discharge criteria at
ocean sites. 

On page 4-70 restrictions on hopper dredges related to sea turtles occurs at the hopper dredge where
the dredge head meets the sand surface not at or on the beach.  Typically dredge material placement
operations which occur on the beach are restricted from times of sea turtle nesting. 

On page 4-74 there is reference to the threat to Kemp's ridley sea turtle threats from dredging in the
same vein as commercial fishing.  As a matter of reference NOAA Fisheries authorizes the legal take of
over 10,000 seat turtles annually while the Corps is authorized the legal take of fewer than fifty and of
those only a few are Kemp's.

On page 4-138 while referring to the threat of dredging to Atlantic Sturgeon we would point out that
the primary dredging threat is inland of the coastline and not in ocean waters.  Moreover, since coastal
channels are frequently dredged they are no longer considered important habitat for Atlantic Sturgeon.

Joseph R. Wilson
U.S. Army Corps of Engineers
441 G Street NW, 3I64
Washington, DC 20314
202-761-7697

Classification: UNCLASSIFIED
Caveats: NONE
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May 24, 2012 
 
Mr. Gary D. Goeke, Chief, Regional Assessment Section 
Office of Environment (MS5410) 
Bureau of Ocean Energy Management 
Gulf of Mexico OCR Region 
1201 Elmwood Park Boulevard 
New Orleans, Louisiana 70123-2394 
 
Dear Mr. Goeke: 

Thank you for the opportunity to review the U.S. DOI Bureau of Ocean Energy Management’s 
Draft Atlantic Geological and Geophysical (G&G) Activities Programmatic Environmental Impact 
Statement (PEIS).   Please find attached Maryland’s comments on the PEIS.  As explained in more 
detail below and in the attached documents Maryland considers the No Action Alternative to be the 
preferred alternative.   

 
The No Action Alternative is preferred for the following reasons: 
 

• As noted in Governor O’Malley’s May 27, 2010 letter to Secretary Salazar, Maryland 
remains opposed to oil and gas exploration and development activities in the Mid-Atlantic 
region (Maryland, Virginia and Delaware).  Oil and gas exploration and development in our 
Mid-Atlantic waters could put our sensitive coastal and marine areas at risk and 
consequently jeopardize our recreational, tourist, and fishing industries. 

 

• There are significant data and information gaps regarding marine mammal, turtle and 
benthic habitat density and distribution in the Mid-Atlantic region.  This lack of information 
precludes an accurate analysis of the potential impacts of the oil and gas related G&G 
activities.  Marine mammals and turtles are particularly vulnerable to G & G activities, some 
of which are rare, threatened or endangered.   

 

• The proposed  oil and gas related G&G activities pose additional restrictions to an already 
busy Mid-Atlantic region and are likely not compatible with existing coastal uses.  The 
proposed activities will only add to potential coastal use conflicts and potentially diminish 
the value of key regional assets, such as the Ports of Baltimore and Norfolk, the Naval Air 
Station Patuxent River, and the Wallops Flight Facility.  Additional constraints due to G&G 
surveys drive up shipping times and costs thereby reducing commercial competitiveness and 
could cause safety concerns during military operations.   
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We encourage BOEM to adopt the No Action Alternative so that it can better address 
potential conflicting uses through the ocean planning process as called for in the President’s 
National Ocean Policy Executive Order.  The new ocean policy calls for a regional planning 
process designed to identify areas most suitable for various types or classes of activities in 
order to reduce conflicts among uses, reduce environmental impacts, facilitate compatible 
uses, and preserve critical ecosystem services to meet economic, environmental, security, 
and social objectives.   
 

In closing, Maryland is most anxious to move forward expeditiously on the development of 
renewables like offshore wind.  The Mid-Atlantic region holds great promise for this type of 
project.  If you have any questions, please contact Joe Abe or me.  He may be reached by calling 
410-260-8740 or by email at jabe@dnr.state.md.us.  
 

Sincerely, 
 
 

 
John R. Griffin 
Secretary 

 
 
Attachment 
 
cc:  Malcolm Wolfe, Maryland Energy Administration 
 Robert Summers, Maryland Department of Environment 
      Frank Dawson, Maryland Department of Natural Resources 
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Maryland’s Comments on the U.S. Department of Interior’s Draft Programmatic 

Environmental Impact Statement (PEIS) on Geological and Geophysical (G&G) Surveys in 

the Atlantic Outer Continental Shelf (OCS) 

 

The following comments and recommendations are Maryland’s response to information provided in 
the PEIS.   As noted in the cover letter, Maryland considers the No Action Alternative to be the 
preferred alternative. 
 
General Comments and Recommendations: 
 
Assessment of Impacts -   Maryland believes that some of the projected levels of impact to natural 
resources as stated in the PEIS are under-estimated.  Please see Section-by-Section Comments for 
additional information.  
 

Insufficient Information on Habitats and Living Resources Limits Our Ability to Avoid or 

Minimize Impacts 

 

Benthic Habitats -  The PEIS recommends avoiding hard bottom habitats by staying clear of 
locations with unique benthic features, but this would only apply in areas where known locations 
exist.   In general, locations of hard bottom, coral and other unique benthic ocean habitats in the 
Mid-Atlantic are largely unknown. Impacts to the seafloor off the coast of Maryland are hard to 
measure, as there is little to no documentation of the seafloor habitat.  There is evidence of cold-
water and deep-water corals, but no extensive mapping has been completed.  This does not mean 
there will not be an impact, only that it cannot be measured.  Recommendation:  A comprehensive 
data set of known locations should be assembled and additional surveys should be conducted in 
order to accurately assess potential impacts. 
 
Marine Mammals and Sea Turtles - Limited data exist in the Mid-Atlantic that describe marine 
mammal and sea turtle migration pathways and key habitat areas for these populations.  
Recommendation:  New, baseline studies need to be conducted to help refine survey activity area 
and/or time of year restrictions. 

 

Protection of Marine Mammals and Turtles Requires Appropriate Observers On Board 

Vessels -     Trained objective observers on board the vessels will help ensure accurate and timely 
identification and response so that impacts to these communities will be minimized.  The observers 
should be properly qualified (marine biologist trained to study marine mammals and/or sea turtles) 
and objective (they do not have a conflict of interest, i.e., not an employee or consultant to the oil 
and gas industry).  Recommendation:  Require properly trained objective observers to be on board 
vessels during G&G surveys to minimize impacts to marine mammals and turtles.  

 

Protection of Marine Mammals and Turtles Requires Adequate Restrictions to Vessel and 

Survey Activity Based on Sufficient Advanced Warning, Sea Conditions, Geographically 

Accurate Information and Appropriate Technology.  Throughout draft PEIS it is noted that 
vessel and survey activity will be interrupted or modified to minimize impacts when marine 
mammals are observed or suspected within certain distances from the ship. 
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Sufficient Advanced Warning – BOEM should ensure that adequate protocols are in place so that 
the crew has sufficient time to alter operations once a marine mammal or turtle is sensed or 
suspected near the vessel.  Proper protocols will help avoid significant direct or indirect impacts 
(such as collision, hearing loss or any activity affecting migratory or foraging activity to the point 
where health is compromised or significantly degraded).   
 
Sea Conditions - Sea conditions can affect the ability of even the best-qualified professional to 
locate and observe marine mammals or turtles.  If visual observation is the primary means for 
identifying the presence of marine mammals and turtles, then vessel and survey activity should be 
limited to those times when sea conditions will allow ample time to locate their position and 
respond in a protective manner. 
 
Geographically Accurate Information and Appropriate Technology 
 
In addition to visual observations by trained, objective professionals, there are additional means for 
anticipating and sensing the potential presence of marine mammals and turtles.  For example, maps 
depicting the migration corridors can help the ship crew avoid certain areas during certain times of 
the year.  In addition, observations made to prevent impacts can also help augment the initial survey 
data. Geographic Information Systems on board the vessel can help integrate various information 
layers such as energy resources, marine life and navigational routes to help make optimal decisions.  
Technologies such as listening devices for hearing marine mammals, sonar used to locate fish or 
marine mammals or radio signals from tagged organisms or even drones flying or navigating ahead 
of a ship can be deployed to increase the ability to sense and respond to marine mammals and 
turtles. 
 
Recommendation:  The above factors should be integrated and applied strategically to enhance the 
ability of G & G survey companies to sense, anticipate and respond to potential encounters with 
marine mammals and turtles.  
 
Include Commercial Navigation as Separate Subheading in Future NEPA Analysis -  The draft 
PEIS addresses existing conditions and considers potential effects of G&G activities on commercial 
shipping primarily in sections 2.1.3.12, 2.2.3.12 and 2.3.3.12 (Impacts on Other Marine Uses) of the 
document. Recommendation: Given the significance of commercial navigation throughout the 
region, we strongly recommend that BOEM provide this information in a standalone impact 
subheading in future NEPA analysis and documentation. 

 

Require Notification of Local Pilot Associations and Commercial Seaports in Addition to 

Local Harbormaster and Coast Guard - The section entitled “Impacts on Other Marine Uses” 
(section 2.1.3.12) indicates that the local harbormaster and US Coast Guard will be notified of 
proposed vessel exclusion areas. Recommendation:  We recommend that the local pilot associations 
and commercial seaports also be notified of planned vessel exclusion zones. 

 

Access to Port of Baltimore Includes Both Chesapeake Bay Entrance and Delaware Bay Via 

the Chesapeake and Delaware Canal - Sections 3.6.8 and 4.2.12.1.1 entitled “Shipping and 
Marine Transportation” correctly recognizes that the Port of Baltimore is accessed through the 
Chesapeake Bay entrance to the Atlantic Ocean. However, this section does not indicate that the 
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Port of Baltimore is also accessed from the Delaware Bay via the Chesapeake and Delaware Canal. 
Due to its location, the Port of Baltimore is therefore subject to impacts to navigation from both 
entrances. Recommendation:   We recommend that BOEM revise these sections in the final PEIS to 
reflect both accesses to the Port of Baltimore.  

 

Include Navigational Surveys in Future NEPA Studies - Recommendation:  Surveys planned 
adjacent to traffic separation schemes, fairways, and other important navigation areas leading to 
Atlantic Coast seaports should be reviewed as part of future site-specific NEPA analysis and 
documentation for foreseeable impacts on commercial shipping.  

 

Include Impacts of Northern Right Whale Restrictions - Recommendation:  The impact on 
commercial shipping and marine transportation associated with an expansion of the Northern Right 
Whale seasonal speed restrictions should be considered as part of further NEPA documentation for 
site-specific activities. 

 

Cumulative Effects of Proposed OCS Activities - The draft PEIS indicates that cumulative effects 
of the full spectrum of proposed OCS activities, including wind energy development and oil and gas 
activities, have been considered. Recommendation:  Maryland  encourages BOEM to continue to 
consider the cumulative effects of these activities as part of the NEPA process for future OCS 
decisions utilizing all available information including the US Coast Guard’s Atlantic Coast Port 
Access Routing Study and  Maryland’s previous communications regarding offshore Wind Energy 
Areas and the Atlantic Wind Connection Project. 
 

Section-by-Section Comments 

 

1.6.5. Introduction.  Coastal Zone Management Act, and Section 5.6.  Consultation and 
Coordination.  Coastal Zone Management Act.  These Sections discuss the Federal Coastal Zone 
Management Act (CZMA) and, more specifically, the requirements of Section 307 that proposed 
federal activities be consistent to the maximum extent practicable with a State's federally-approved 
Coastal Zone Management Program.  These discussions note that OCS plans and any federal 
permits, e.g. permit from BOEM for proposed survey activities, required for OCS activities are 
subject to the Section 307 Federal Consistency provisions.  Based on these discussions, 
MDE presumes that it is BOEM's position that a Federal Consistency determination, pursuant to 
Section 307(c)(1) - Direct Federal Actions - is not required for the G&G survey activities evaluated 
in the PEIS.  If so, this should be specifically/clearly stated in these Sections of the PEIS. 
  
1.6.16.  Introduction.  State Permitting.  This Section discusses State permitting requirements for the 
States within the AOI for any proposed G&G survey activities in a State's waters.  The Section 
notes that all survey activities would require a  license from the State of Georgia to use publicly 
owned lands beneath the mean high water mark.  In addition, any "bottom-disturbing" activities 
would also require an authorization from Virginia, North Carolina, South Carolina, and Florida.  It 
concludes with the statement, "For all other states within the AOI, no state permits other than the 
CZMA requirements would be required for G&G survey activities." 
  
It is not clear why Maryland is not included on the list of states requiring authorization for bottom-
disturbing activities.  This Section should point out that a Tidal Wetlands License, pursuant to the 
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State's Tidal Wetlands Act, would likely be required for any survey activities involving disturbance 
to submerged lands within Maryland waters. 
 
2.1.3.6 
 
White Marlin are currently under review for consideration to be listed.  Interactions are well 
documented off Maryland and along the Atlantic Coast.  Atlantic Sturgeon have been listed, and a 
number of interactions have been documented off Maryland.  Impacts to the habitat of these species 
should be documented. 
 
 
Description of the Affected Resources and Impact Analysis 
4.2.1.1.1 
 
The description of the Mid-Atlantic Bight (MAB) benthic communities was largely based on a book 
published in 1979.  Based on the changes in fisheries since that time, including expansion of ranges 
for many species, and rebounding of stocks, there are likely changes in the benthic community that 
are not documented.  The description of the benthic community is likely outdated. 
 
 
4.2.1.2.2 Evaluation 
“The stress responses to marine invertebrates could potentially affect populations by reducing 
reproductive capacity and adult abundance.”  This section specifically mentions lobster, and studies 
that indicated sublethal effects that were sometimes observed weeks to months after exposure.  The 
Southern New England stock of American Lobster are currently experiencing recruitment failure 
(ASMFC 2010). This stock occurs from Long Island Sound through the waters off North Carolina.  
American Lobster stocks in Southern New England can ill-afford additional impacts to their 
reproductive capacity.   
 
Additionally, there is limited, dated information on the benthic community in the MAB.  Based on 
these concerns, Maryland believes that that impacts to benthic communities from active acoustic 
sound sources have been under-estimated.   
 
4.2.5.1.1 Description of the Affected Environment – Fish Resources 
 
4.2.6 Threatened and Endangered Species 
NOAA received a petition to list White Marlin as Endangered in February 2012, which is currently 
under review.  The petition was based on the most recent stock assessment. 
 
4.2.6.2.2 
Atlantic Sturgeon also occurs with frequency off of Maryland.  Interactions with the commercial 
fisheries in and around Maryland are well documented. 
 
4.2.7 Commercial Fisheries 
Table 4-28: Primary commercial species landed during 2006-2009 by state – these are not species 
that are not primary species landed from the AOI.  For Maryland, Striped Bass, Clams, and Blue 
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Crabs are listed; while Striped Bass and Blue Crabs are landed within or near the AOI, they are 
primarily harvested within the Chesapeake Bay.  This table does not accurately represent the 
commercial coastal fishery in Maryland.  Of primary concern are likely to be fisheries for spiny 
dogfish, scallops, striped bass, flounder, horseshoe crabs, rays, and clams.  Additional fisheries 
include tuna, swordfish, lobster, black sea bass, and tautog, among others.  Please feel free to 
contact us if you would like additional information. 
 
4.2.7.2.2 Evaluation 
Active Acoustic Sound Sources 
Although the PEIS determined that the affects to commercial fisheries would be “minor”, the local 
impact could be significant, Figure 4-21 indicates that April through August would be peak times 
for the survey work.  The commercial fleet that operates out of Ocean City, Maryland is relatively 
small, and any impacts to that fishery during that period would be felt significantly.   
 
4.2.8.1.1 Recreational Fisheries – Description of the Affected Environment – Recreational Fishing 
Effort 
A word of caution: these estimates of effort were based on the Random Digit Dial (RDD) telephone 
survey of coastal counties.  The methodology for estimating effort has changed and is now based on 
the National Angler Registry (i.e., a phone book of all licensed coastal anglers that was 
implemented in 2010).  Use of the Registry should result in better estimates, and is expected to 
result in higher estimates than previously calculated.   
 
4.2.8.2.2 
Evaluation 
 
Active Acoustic Sound Sources 
The PEIS does not adequately address the potential impacts on the recreational fishing community.  
Maryland disagrees that there would be a negligible effect on recreational fishing, especially at the 
local level.  A lot of fishing is not about catching, but about the experience.  People are not likely to 
want to go fishing if airguns are being deployed.  
 
While there may not be evidence of fish mortality from some of these G&G activities, a disturbance 
caused by airguns may drive fish away resulting in poor fishing for an entire year.  Artificial-reef 
associated fish may vacate the reef and once they have vacated, they may colonize another reef and 
not return to their reef of origin.   
 
Lastly, in Ocean City, Maryland, there are several high dollar tournaments (e.g., White Marlin 
Open, and the Mid-Atlantic $500,000) that are important to the local economy.  Should G&G 
activities occur during those times or before those tournaments impacting the availability of fish, it 
will have a major effect on the local economy and recreational fishing. 
 
References 
 
ASMFC 2010.  Recruitment Failure in the Southern New England Lobster Stock.  Atlantic States 
Marine Fish     
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Mr. Gary D. Goeke
Chief, Regional Assessment Section, Bureau of Ocean Energy Management
U.S. Department of the Interior
120 I Elmwood Park Boulevard
Office of Environment (MS541 0)
Gulf of Mexico OCR Region
New Orleans, LA 70123-2394

STATE CLEARINGHOUSE REVIEW - ADDITIONAL REVIEWER COMMENTS RECEIVED
State Application Identifier: MD20120406-0225
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Atlantic and South-Atlantic Planning Areas: consider three (3) altenatives including "no action": public meetings
4/25112 in Annapolis

Project Location: Counties of Somerset, Wicomico, and Worcester
Clearinghouse Contact: Bob Rosenbush

Dear Mr. Goeke:

We are forwarding these comments made by the Maryland Department of the Environment regarding the referenced project for
your information.

I. Any solid waste including construction, demolition and land clearing debris, generated from the subject project, must be
properly disposed of at a permitted solid waste acceptance facility, or recycled if possible. Contact the Solid Waste Program at
(410) 537-3315 for additional information regarding solid waste activities and contact the Waste Diversion and Utilization
Program at (410) 537-3314 for additional information regarding recycling activities.

2. Maryland recently issued the Greenhouse Gas Reduction Act on March 21, 2012. This Act indicates that Maryland is
one of the states most vulnerable to climate change, and that the State is at risk from rising sea levels caused by increased global
temperatures. Issuing permits for more oil and gas drilling that will lead to more greenhouse gases (GHG) emissions is
counterproductive when Maryland is trying to control GHG emissions.

Should you have any questions, contact the State Clearinghouse staff person noted above at 410-767-4490 or through e-mail at
brosenbush@mdp.state.md.us. Your cooperation and attention to the review process is appreciated

Sincerely,

~c~~~
Linda C. Janey, J.D., Assistant Secretary
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Frank Dawson - DNR
Joane Mueller - MDE
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STATE CLEARINGHOUSE REVIEW PROCESS
State Application Identifier: MD20120406-0225
Reply Due Date: 05116/2012
Project Description: Draft Programmatic EIS: Atlantic Outer Continental Shelf Geological and Geophysical Activities: Mid-

Atlantic and South-Atlantic Planning Areas: consider three (3) alternatives including "no action": public meetings 4/25/12
in Annapolis

Project Location: Counties of Anne Arundel, Baltimore, Calvert, Caroline, Cecil, Charles, Dorchester, Harford, Kent, Prince
George's, Queen Anne's, St. Mary's, Somerset, Talbot, Wicomico, and Worcester; Baltimore City

Clearinghouse Contact: Bob Rosenbush

Dear Mr. Goeke:

Thank you for submitting your project for intergovernmental review. Your participation in the Maryland Intergovernmental Review
and Coordination (MIRe) process helps to ensure that your project will be consistent with the plans, programs, and objectives of State
agencies and local governments.

We have forwarded your project to the following agencies and/or jurisdictions for their review and comments: the Maryland
Department(s) of the Environment, Transportation, Business and Economic Development, Agriculture; the Maryland Energy
Administration; the Counties of Anne Arundel, Baltimore, Calvert, Caroline, Cecil, Charles, Dorchester, Harford, Kent, Prince
George's, Queen Anne's, St. Mary's, Somerset, Talbot, Wicomico, and Worcester; Baltimore City; and the Maryland Department of
Planning; including the Maryland Historical Trust. A composite review and recommendation letter will be sent to you by the reply
due date. Your project has been assigned a unique State Application Identifier that you should use on all documents and
correspondence.

Please be assured that we will expeditiously process your project. The issues resolved through the MIRC process enhance the
opportunities for project funding and minimize delays during project implementation.

If you need assistance or have questions, contact the State Clearinghouse staff noted above at 410-767-4490 or through e-mail at
brosenbush@mdp.state.md.us. Thank you for your cooperation with the MIRC process.

LCJ:BR

cc: Joe Abe - DNR
Frank Dawson - DNR

12-0225 _NRR.NEWdoc

Jenny King - MOP

301 West Preston Street. Suite 1101 • Baltimore, Maryland 21201-2305
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May 15,2012

Mr. Gary D. Goeke
Chief, Regional Assessment See, Bureau of Ocean Energy Management
U.S. Department of the Interior
1201 Elmwood Park Boulevard
Office of Environment (MS541 0)
Gulf of Mexico OCR Region
New Orleans, LA 70123-2394

STATE CLEARINGHOUSE RECOMMENDATION
State Application Identifier: MD20120406-0225
Applicant: U.S. Department of the Interior and Maryland Department of Natural Resources
Project Description: Draft Programmatic EIS: Atlantic Outer COntinental Shelf Geological and Geophysical

Activities: Mid-Atlantic and South-Atlantic Planning Areas: consider three (3) altenatives including "no
action": public meetings 4/25112 in Annapolis

Project Location: Countyies of Somerset, Wicomico and Worcester
Approving Authority: U.S. Department of the Interior
Recommendation: Consistent with Qualifying Comments and Contingent Upon Certain Actions

Dear Mr. Goeke:

In accordance with Presidential Executive Order 12372 and Code of Maryland Regulation 34.02.01.04-.06, the
State Clearinghouse has coordinated the intergovernmental review of the referenced project. This letter constitutes
the State process review and recommendation based upon comments received to date. This recommendation is
valid for a period of three years from the date of this letter.

Review comments were requested from the Maryland Departments of the Environment, Transportation, Business
and Economic Development, Agriculture, the Maryland Energy Administration, the Counties of Charles,
Dorchester, Harford, Kent, Cecil, Caroline, Baltimore, Calvert, Anne Arundel, Worcester, Wicomico, Prince
George's, Queen Anne's, Somerset, St. Mary's, and Talbot, Baltimore City, and the Maryland Department of
Planning, including the Maryland Historical Trust. As of this date, the Maryland Departments of the Environment,
Transportation, Business and Economic Development, Agriculture, the Maryland Energy Administration, the
Counties of Prince George's, Queen Anne's, St. Mary's, Talbot, Wicomico, Caroline, and Worcester have not
submitted comments. This recommendation is contingent upon the applicant considering and addressing any
problems or conditions that may be identified by their review. Any comments received will be forwarded.
The Counties of Anne Arundel, Baltimore, Calvert, Dorchester, and Kent had no comment.
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Mr. Gary D. Goeke
May 15,2012
Page 2

Baltimore City and the Maryland Department of Planning, including the Maryland Historical Trust found this
project to be generally consistent with their plans, programs, and objectives, but included certain qualifying
comments summarized below. Baltimore City commented that this project does not directly impact Baltimore City
as it is dealing with open water issues of the Atlantic Ocean. This Department, including the Maryland Historical
Trust stated that all proposed activities are within Federal Waters.

The Counties of Cecil, Charles, Harford, and Somerset County found this project to be consistent with their plans,
programs, and objectives.

Any statement of consideration given to the comments should be submitted to the approving authority, with
a copy to the State Clearinghouse. The State Application Identifier Number must be placed on any
correspondence pertaining to this project. The State Clearinghouse must be kept informed if the approving
authority cannot accommodate the recommendation.

Please remember, you must comply with all applicable state and local laws and regulations. If you need assistance
or have questions, contact the State Clearinghouse staff person noted above at 410-767-4490 or through e-mail at
brosenbush@mdp.state.md.us.

Thank you for your cooperation with the MIRC process.

Sincerely,

~e.~~
Linda C. Janey, J.D., Assistant Secretary

LCJ:BR

cc: Beth Cole - MHT
Joe Abe - DNR
Frank Dawson - DNR
Joane Mueller - MDE
Melinda Gretsinger - MDOT
Tammy Edwards - DB ED
Gloria Chambers - MDA
Malcolm Woolf - MEA
Steven Ball - CHAS
Steven Dodd - DRCH
Denise Lynch - HRFD

Gail Webb-Owings - KENT
Eric Sennstrom - CECL
Katheleen Freeman - CRLN
Jessie Bialek - BLCO
Charles Johnston - CLVT
Debra Falconer - ANARP
Jaime Cramer - BCIT
Edward Tudor - WRCS

Keith Hall - WCMC
Beverly Warfield - PGEO
J. Steven Cohoon - QANN
Ralph Taylor - SMST
Phil Shire - STMA
Sandy Coyman - TLBT
Tracey Gordy - MDPLL

12-0225_ CRR. CLS.doc



Douglas W. Domenech
Secretary of Natural Resources

COMMONWEALTH of VIRGINIA
DEPARTMENT OF ENVIRONMENTAL QUALITY

Street address: 629 East Main Street, Richmond, Virginia 23219
Mailing address: P.O. Box 1105, Richmond, Virginia 23218

TOO (804) 698-4021
www.deq.virginia.gov

David K. Paylor
Director

(804) 698-4000
1-800-592-5482

May 25,2012

Mr. Gary D. Goeke, Chief
Regional Assessment Section
Office of Environment (MS 5410)
Bureau of Ocean Energy Management
Gulf of Mexico OCS Region
1201 Elmwood Park Boulevard
New Orleans, Louisiana 70123-2394

RE: Draft Programmatic Environmental Impact Statement for Geological and
Geophysical Exploration on the Atlantic Outer Continental Shelf (DEQ 12-073F).

Dear Mr. Goeke:

The Commonwealth of Virginia has completed its review of the March 2012 Draft
Programmatic Environmental Impact Statement (PElS) (received March 30, 2012) for
the above referenced project. The Department of Environmental Quality is responsible
for coordinating Virginia's review of federal environmental documents submitted under
the National Environmental Policy Act (NEPA) and responding to appropriate federal
officials on behalf of the Commonwealth. DEQ is also responsible for coordinating
Virginia's review of federal consistency documents submitted pursuant to the Coastal
Zone Management Act (CZMA) and providing the state's response. The following
agencies participated in the review of the PElS:

Department of Environmental Quality
Department of Conservation and Recreation
Department of Game and Inland Fisheries
Department of Agriculture and Consumer Services
Marine Resources Commission
Department of Mines, Minerals and Energy
Department of Health
Department of Historic Resources
Hampton Roads Planning District Commission



Geological and Geophysical Exploration on the Atlantic Outer Continental Shelf

In addition, the Virginia Institute of Marine Science, Virginia Coastal Energy Research
Consortium and Accomack-Northampton Planning District Commission were invited to
comment on the proposed activities.

PROJECT DESCRIPTION

The Department of Interior (001) Bureau of Ocean Energy Management (BOEM) has
submitted a Draft Programmatic Environmental Impact Statement to evaluate potential
environmental effects of multiple Geological and Geophysical (G&G) activities in the
Mid- and South Atlantic Planning Areas of the Outer Continental Shelf (OCS). The
PElS examines G&G survey activities for three program areas (oil and gas, renewable
energy, and marine minerals) during the 2012-2020 time period, evaluates impacts to
Atlantic resources that could occur as a result of G&G activities, and identifies
mitigation and monitoring measures to avoid, reduce, or minimize impacts.

The purpose of the proposed action is to gather state-of-the-practice data about the
ocean bottom and subsurface. G&G surveys are conducted to:

1) obtain data for hydrocarbon exploration and production;
2) aid tn siting renewable energy structures;
3) locate potential sand and gravel resources;
4) identify possible seafloor or shallow depth geologic hazards; and
5) locate potential archaeological resources and potential hard bottom habitats for

avoidance.

The selection of a specific technique or suite of techniques is driven by data needs and
the target of interest. The following types of G&G activities are included in the PElS:

• various types of deep penetration seismic airgun surveys used almost
exclusively for oil and gas exploration and development;

• other types of surveys and sampling activities used only in support of oil and gas
exploration and development, including electromagnetic surveys, deep
stratigraphic and shallow test drilling, and various remote sensing methods;

• high-resolution geophysical (HRG) surveys used in all three program areas to
detect geohazards, archaeological resources, and certain types of benthic
communities; and

• geological and geotechnical bottom sampling used in all three program areas to
assess the suitability of seafloor sediments for supporting structures (e.g.,
platforms, pipelines, cables, wind turbines) or to evaluate the quantity and quality
of sand for beach nourishment projects.

Deep penetration seismic airgun surveys, in which a survey vessel tows an array of
airguns that emit acoustic energy pulses into the seafloor over long durations and over
large areas, are the most extensive G&G activities that would be conducted and are the
most important activities analyzed in the PElS. These surveys would occur almost
exclusively in support of oil and gas exploration and development and would be
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conducted mainly within the Mid- and South Atlantic Planning Areas. G&G activities in
support of renewable energy development would consist mainly of HRG and
geotechnical surveys in both federal and state waters less than 328 feet deep. G&G
activities in support of marine mineral uses (e.g., sand and gravel mining) would consist
mainly of HRG and geotechnical surveys in both federal and state waters less than 98
feet deep.

The proposed action includes the following mitigation measures:

• a time-area closure for North Atlantic right whales;
• a seismic airgun survey protocol;
• an HRG survey protocol (for renewable energy and marine minerals sites);
• guidance for vessel strike avoidance;
• guidance for marine debris awareness;
• avoidance and reporting of historic and prehistoric sites;
• avoidance of sensitive benthic communities;
• guidance for activities in or near National Marine Sanctuaries (NMSs); and
• guidance for military and National Aeronautics and Space Administration (NASA)
• coordination.

Three alternatives are analyzed in the PElS:

• Alternative A - The Proposed Action (described above);
• Alternative B - Additional Time-Area Closures and Separation of Simultaneous

Seismic Airgun Surveys; and
• Alternative C - No Action for Oil and Gas, Status Quo for Renewable Energy

and Marine Mineral G&G Activity.

CONCLUSION

The Commonwealth of Virginia supports oil and gas development off our coast.
Section 67-300, Offshore energy resources, of the Code of Virginia states:

A. In recognition of the need for energy independence, it shall be the policy of the
Commonwealth to support federal efforts to:

1. Determine the extent of oil and natural gas resources 50 miles or more off
the Atlantic shoreline, including appropriate federal funding for such an
investigation; and

2. Permit the production and development of oil and natural gas resources
50 miles or more off the Atlantic shoreline taking into account the impact on
affected localities, the armed forces of the United States of America, and the
mid-Atlantic regional spaceport.

B. The policy of the Commonwealth shall further support the inclusion of the
Atlantic Planning Areas in the Minerals Management Service IS draft
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environmental impact statement with respect to oil and natural gas exploration,
production, and development 50 miles or more off the Atlantic shoreline.

C. It shall be the policy of the Commonwealth to support federal efforts to examine
the feasibility of offshore wind energy being utilized in an environmentally
responsible fashion.

Further it is critical to national security, economic development and job creation to have
significant domestic energy sources. We are actively engaged with 001 and other
federal, state and local stakeholders in support of our offshore wind resources.

The Commonwealth supports alternative A and, provided G&G exploration activities are
performed in accordance with the recommendations which follow in the Impacts and
Mitigation section of this response, finds the activities are unlikely to have significant
adverse effects on ambient air quality, water quality, and wetlands.

A summary of the Commonwealth's recommendations includes:

• Coordinate G&G exploration activities with the commercial and recreational
fishing industries to include public outreach on any temporary area closures and
other anticipated impacts to mitigate any unforeseen or unnecessary economic
hardships to the fisheries industries.

• Consider time-of-year restrictions in near-shore waters for activities that would
affect known spawning migrations of anadromous or catadromous fish species.

• Continue to research potential G&G exploration impacts on marine mammals,
sea turtles and marine/coastal birds and avoid and minimize impacts to the
extent practical.

ENVIRONMENTAL IMPACTS AND MITIGATION

1. Fisheries Resources and Essential Fish Habitat. According to the PElS (page 4-
118) impact producing factors (IPFs) related to fisheries resources and essential fish
habitat (EFH) include (1) active acoustic sound sources (i.e., airguns,
electromechanical sources [e.g., subbottom profilers, side-scan sonar, etc.]), (2) vessel
and equipment noise, (3) seafloor disturbance; and (4) drilling discharges. IPFs are
expected to have negligible to minor impacts on fisheries resources and EFH. Impacts
from fuel spills are anticipated to be minor. Cumulative impacts are expected to range
from negligible to minor.

1(a) Agency Jurisdiction.

(i) Department of Game and Inland Fisheries

The Department of Game and Inland Fisheries (DGIF), as the Commonwealth's wildlife
and freshwater fish management agency, exercises enforcement and regulatory
jurisdiction over wildlife and freshwater fish, including state- or federally-listed
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endangered or threatened species, but excluding listed insects (Virginia Code Title
29.1). DGIF is a consulting agency under the U.S. Fish and Wildlife Coordination Act
(16 U.S.C. sections 661 et seq.) and provides environmental analysis of projects or
permit applications coordinated through DEQ and several other state and federal
agencies. DGIF determines likely impacts upon fish and wildlife resources and habitat,
and recommends appropriate measures to avoid, reduce or compensate for those
impacts. For more information, see the DGIF website at www.dgif.virginia.gov.

(ii) Virginia Marine Resources Commission

The Virginia Marine Resources Commission (Virginia Code 28.2-200 to 28.2-713) and
the Department of Game and Inland Fisheries (Virginia Code 29.1-100 to 29.1-570)
have management authority for the conservation and enhancement of finfish and
shellfish resources in the Commonwealth.

(iii) Virginia Department of Health

The Virginia Department of Health's (VDH) Division of Shellfish Sanitation (DSS) is
responsible for protecting the health of the consumers of molluscan shellfish and
crustacea by ensuring that shellfish growing waters are properly classified for
harvesting, and that molluscan shellfish and crustacea processing facilities meet
sanitation standards. The mission of this Division is to minimize the risk of disease
from molluscan shellfish and crustacea products at the wholesale level by classifying
shellfish waters for safe commercial and recreational harvest; by implementing a
statewide regulatory inspection program for commercial processors and shippers; and
by providing technical guidance and assistance to the shellfish and crustacea industries
regarding technical and public health issues.

1(b) Agency Findings.

(i) Department of Game and Inland Fisheries

DGIF finds that the PElS addresses the primary issues with respect to fisheries
resources that the agency commented on during the PElS scoping process in 2010 and
presents a reasonable assessment of those concerns.

(ii) Virginia Marine Resources Commission

Sturgeon and Alosine Species

The use of seismic air guns could do unforeseen harm to a spawning run of adult
female sturgeon, or any Alosine species (e.g. American shad, alewife and blueback
herring), preparing to migrate into the Chesapeake Bay, and also to any young or
mature adults returning to the ocean after their spawning migrations are complete.
Male sturgeon migrate into freshwater during March and April, one month before
females. They do not school together but meander singly. Females begin spawning as

5



Geological and Geophysical Exploration on the Atlantic Outer Continental Shelf

soon as they reach freshwater spawning grounds. Females lay 1 million to 2-1/2 million
eggs in flowing water up to 60 feet deep. Both males and females may remain in the
river until late fall before migrating back to the Atlantic. After hatching, the young tend
to remain in their natal areas up to five years before beginning their journey to the
ocean. Immature Atlantic sturgeon may also wander in and out of the Atlantic
coastline. Sturgeon use their snouts and barbels to root around in bottom sediments,
vacuuming up organisms with their soft mouths. Their diet consists of worms, snails,
shellfish, crustaceans, and small fish, as well as large amounts of mud and debris.

Atlantic sturgeon, currently listed as endangered under the Endangered Species Act,
and candidate endangered species alewife, blueback herring, and American eel have
incurred notable declines due to both overfishing and habitat degradations and loss.
The National Marine Fisheries Service estimates that the adult population of Atlantic
sturgeon in the Chesapeake Bay consists of only 329 adults and 987 sub-adults.

Blue Crabs

Biological impacts by seismic air-guns to burrowed overwintering blue crabs in the lower
Chesapeake Bay, near the territorial sea, should be considered as this stock is still
recovering from a near-collapse of the Chesapeake Bay stock in 2008.

(iii) Virginia Department of Health

The Virginia Department of Health has no comments

1(c) Agency Recommendations. VMRC recommends that G&G activities consider
time-of-year restrictions in near-shore waters during known spawning migrations of any
anadromous or catadromous species.

For additional information, contact DGIF, Ernie Aschenbach at (804) 367-2211; VRMC,
Rob O'Reilly at (757) 247-2236; and/or VDH-DSS, Robert Croonenberghs at (804) 864-
7480.

2. Commercial and Recreational Fisheries. According to the PElS (pages 4-145 and
4-154), IFPs that may affect commercial and recreational fisheries include (1) active
acoustic sound sources (e.g., airguns, bottom profilers, depth sounders, side-scan
sonar), (2) vessel traffic, (3) vessel exclusion zones, and (4) seafloor disturbance. The
impacts of the proposed activities on commercial and recreational fisheries are
determined in the PElS to be negligible to minor.

2(a) Agency Findings.

Economic Impact

According to VMRC, the proposed G&G activities could have potential impacts to the
recreational and commercial fisheries operating within the state's territorial sea and the
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federal Exclusive Economic Zone offshore Virginia. Those potential impacts could be
social, economic, and/or biological. In 2010, the commercial fishery landings from
Virginia's lower-Chesapeake Bay/Hampton Roads region were the third highest, by
value at $75.4 million, in the lower 48-States, and seventh highest in value when
compared to all 50 States (including Alaska and Hawaii). For Virginia's recreational
fishing industry, the National Marine Fisheries Service estimated there were 559,000
Virginia resident and 279,000 non-Virginia resident, saltwater recreational anglers in the
Commonwealth in 2010.

Alosine Species

VMRC notes that the alosine species consisting of American shad, alewife, and
blueback herring are currently under harvest moratoriums due to population declines.
Commercial and recreational harvest moratoria on American shad have been in effect
since 1994 in the Chesapeake Bay and since 2005 in Virginia's territorial sea. A
commercial and recreational harvest moratorium on river herring (alewife and blueback
herring) has been in effect since January 1, 2012. Alosines congregate in the offshore
waters of Virginia prior to their spawning runs, which can span a time period extending
from February 15 through June 30.

Blue Crabs

VMRC finds that the biological impacts by seismic air-guns to burrowed overwintering
blue crabs in the lower Chesapeake Bay, near the territorial sea, should be considered
as this stock is still recovering from a near-collapse of the Chesapeake Bay stock in
2008. Blue crabs are an economically significant fishery for both Virginia and Maryland.
Annual dockside value of the bay-wide harvest in recent years has ranged from $70-
$110 million. Overwintering female hard crabs represent the harvest potential for the
upcoming year's fishery, and the future potential for the bay-wide population, as the
crabs congregate in the lower Chesapeake Bay and offshore waters of the territorial
sea to release their eggs during the spring. The most recent scientific winter dredge
survey, released in April 2012, noted that the number of spawning age females
recorded by the survey dropped by roughly 50 percent from 2011 levels, down to 97
million. Although that level is above the healthy-species threshold, the recorded
number of spawning age females is a warning signal that requires a prudent
management strategy to avert another stock decline. Crab abundance had declined by
70 percent before the bay-wide stock rebuilding program began in 2008.

2(b) Agency Recommendations. VMRC offers the following recommendations to
mitigate the impact of G&G activities on commercial and recreational fisheries:

• Coordinate with the commercial fishing industry to directly notify harvesters of
temporary area closures to prevent fixed gear conflicts and damage.

• Conduct public outreach to the recreational fishing and diving industries to
provide information when G&G activities will occur and the expected impacts.

• Coordinate activities with commercial and recreational fisheries at specific times
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of the year in the state's territorial sea to mitigate any unforeseen or unnecessary
economic hardships to the fisheries industries.

For additional information, contact DGIF, Ernie Aschenbach at (804) 367-2211 and
VRMC, Rob O'Reilly at (757) 247-2236.

3. Marine Mammals. The PElS (page 4-25) states that seven marine mammal species
that occur in the Area of Interest (AOI) are federally listed as endangered species.
These include five baleen whales (North Atlantic right whale, blue whale, fin whale, sei
whale, and humpback whale), one toothed whale (sperm whale), and the Florida
subspecies of the West Indian manatee. Underwater noise sources in the proposed
action include active acoustic sound sources such as airguns and electromechanical
sources, as well as continuous (non-pulsed) vessel and equipment noise. Past studies
on the reactions of animals to noise have shown widely varied responses, depending
on the individual, age, gender, and the activity in which the animals were engaged. The
impacts of the proposed activities on marine mammals are determined in the PElS to
be moderate to negligible, with seismic airgun survey noise having a moderate impact.

3(a) Agency Jurisdiction. The mission of the Virginia Department of Conservation
and Recreation (DCR) is to conserve Virginia's natural and recreational resources. The
DCR-Natural Heritage Program's (DCR-DNH) mission is conserving Virginia's
biodiversity through inventory, protection, and stewardship. The Virginia Natural Area
Preserves Act, 10.1-209 through 217 of the Code of Virginia, was passed in 1989 and
codified DCR's powers and duties related to statewide biological inventory: maintaining
a statewide database for conservation planning and project review, land protection for
the conservation of biodiversity, and the protection and ecological management of
natural heritage resources (the habitats of rare, threatened, and endangered species,
significant natural communities, geologic sites, and other natural features).

3(b) Agency Findings.

(i) Department of Conservation and Recreation

DCR-DNH finds that several state and federal-listed species including whales and other
marine mammals have been documented in the planning area.

(ii) Department of Game and Inland Fisheries

DGIF finds that the PElS addresses the primary issues with respect to marine
mammals that the agency commented on during the PElS scoping process in 2010 and
presents a reasonable assessment of those concerns.

3(c) Recommendation. DCR-DNH makes the following recommendation:

• Continue to monitor potential G&G impacts on marine mammals and avoid and
minimize those impacts to the extent practical.
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Contact DCR-DNH, Rene Hypes at (804) 371-2807, for additional information and for
updates on natural heritage information since new and updated information is
continually added to the OCR Biotics Data System. In addition, contact DGIF, Ernie
Aschenbach at (804) 367-2211 for further information on agency comments.

4. Sea Turtles. According to the PElS (page 4-65), five sea turtle species occur in the
AOI including the loggerhead turtle (Caretta caretta), green turtle (Chelonia mydas),
hawksbill turtle (Eretmochelys imbricata), Kemp's ridley turtle (LepidochelyskempiJ), and
leatherback turtle (Dermochelys coriacea). The impacts of the proposed activities on
sea turtles are determined in the PElS to be negligible to minor.

4(a) Agency Findings.

(i) Department of Conservation and Recreation

DCR-DNH confirms that several state and federal-listed sea turtle species have been
documented in the planning area.

{ii) Department of Game and Inland Fisheries

DGIF finds that the PElS addresses the primary issues with respect to sea turtles that
the agency commented on during the PElS scoping process in 2010 and presents a
reasonable assessment of those concerns.

4(b) Recommendation. DCR-DNH recommends the following:

• Continue to monitor potential G&G impacts on sea turtles and avoid and
minimize those impacts to the extent practical.

Contact DCR-DNH, Rene Hypes at (804) 371-2807, for additional information and for
updates on natural heritage information since new and updated information is
continually added to the OCR Biotics Data System. In addition, contact DGIF, Ernie
Aschenbach at (804) 367-2211 for further information on agency comments.

5. Marine and Coastal Birds. According to the PElS (page 4-88), the Atlantic coast
supports a diverse avifauna and includes a variety of coastal habitats that are important
to the ecology of coastal and marine bird species. Seabirds within the AOI include
members from five taxonomic orders: Charadriiformes (skuas, jaegers, gulls, terns,
skimmers, alcids); Gaviiformes (loons); Pelicaniformes (pelicans, frigatebirds, gannets,
boobies, tropicbirds, cormorants); Podicepiformes (grebes); and Procellariiformes
(albatrosses, petrels, storm-petrels, fulmars, shearwaters). Waterfowl includes sea
ducks and shorebirds consist of four families that include sandpipers, plovers, and stilts.
The impacts of the proposed activities on marine and coastal birds are determined in
the PElS to be negligible to minor.

9



Geological and Geophysical Exploration on the Atlantic Outer Continental Shelf

5(a) Agency Findings.

(i) Department of Conservation and Recreation

DCR-DNH notes that several state and federal-listed species of marine and coastal
birds have been documented in the planning area.

(ii) Department of Game and Inland Fisheries

DGIF finds that the PElS addresses the primary issues with respect to marine and
costal birds that the agency commented on during the PElS scoping process in 2010
and presents a reasonable assessment of those concerns.

5(b) Recommendation. DCR-DNH offers the following recommendation:

• Continue to monitor potential G&G impacts on marine and coastal birds and
avoid and minimize those impacts to the extent practical.

Contact DCR-DNH, Rene Hypes at (804) 371-2807, for additional information and for
updates on natural heritage information since new and updated information is
continually added to the OCR Biotics Data System. In addition, contact DGIF, Ernie
Aschenbach at (804) 367-2211 for further information on agency comments.

6. Marine Protected Areas. According to the PElS (page 4-172), a Marine Protected
Area (MPA) is defined by EO 13158 as "any area of the marine environment that has
been reserved by federal, state, territorial, tribal, or local laws or regulations to provide
lasting protection for part or all of the natural and cultural resources therein." A National
System of Marine Protected Areas was established in 2009 as a nationwide program for
the effective stewardship, conservation, restoration, sustainable use, understanding,
and appreciation of marine resources. The impacts of the proposed activities on
marine protected areas are deemed in the PElS to be negligible to moderate, with
potential moderate impacts as a result of seismic airgun survey effects on nesting
shorebirds and turtles.

6(a) Findings. DGIF finds that the PElS addresses the primary issues with respect to
marine protected areas that the agency commented on during the PElS scoping
process in 2010 and presents a reasonable assessment of those concerns.

7. Protected Plant and Insect Species. The PElS does not discuss the potential
impact of G&G activities on protected plant and insect species.

7(a) Agency Jurisdiction.

(i) Virginia Department of Agriculture and Consumer Services

The Endangered Plant and Insect Species Act of 1979, Chapter 39 §3.1-1 020 through
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1030 of the Code of Virginia, as amended, authorizes the Virginia Department of
Agriculture and Consumer Services (VDACS) to conserve, protect, and manage
endangered and threatened species of plants and insects. The VDACS Virginia
Endangered Plant and Insect Species Program personnel cooperates with the U.S. Fish
and Wildlife Service (USFWS), DCR-DNH and other agencies and organizations on the
recovery, protection or conservation of listed threatened or endangered species and
designated plant and insect species that are rare throughout their worldwide ranges. In
those instances where recovery plans, developed by USFWS, are available, adherence
to the order and tasks outlined in the plans are followed to the extent possible.

(ii) Department of Conservation and Recreation

Under a Memorandum of Agreement established between VDACS and OCR, OCR has
the authority to report for VDACS on state-listed plant and insect species.

7(b) Agency Findings.

(i) Virginia Department of Agriculture and Consumer Services

VDACS reviewed and compared statements in the PElS concerning endangered
species with available information. VDACS finds that no additional comments are
necessary in reference to endangered plant and insect species with regard to G&G
activities.

(ii) Department of Conservation and Recreation

OCR finds that the current activity will not affect any documented state-listed plants or
insects.

For additional information, contact VDACS, Keith Tignor at (804) 786-3515 and/or OCR,
Rene Hypes at (804) 371-2807.

8. Water Quality and Wetlands. According to the PElS (page 4-4), several resource
areas were identified as having no expected impacts from G&G activities, including
water quality. The document states that survey vessels would discharge treated
sanitary and domestic wastes from U.S. Coast Guard-approved marine sanitation units.
The PElS concludes that potential impacts from discharqes on water quality are
expected to be negligible. The document does not address wetlands.

8(a) Agency Jurisdiction.

(i) Department of Environmental Quality

The State Water Control Board (SWCB) promulgates Virginia's water regulations,
covering a variety of permits to include Virginia Pollutant Discharge Elimination System
Permit, Virginia Pollution Abatement Permit, Surface and Groundwater Withdrawal
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Permit, and the Virginia Water Protection Permit (VWPP). The VWPP is a state permit
which governs wetlands, surface water, and surface water withdrawals/impoundments.
It also serves as § 401 certification of the federal Clean Water Act § 404 permits for
dredge and fill activities in waters of the U.S. The VWPP Program is under the Office
of Wetlands and Water Protection/Compliance, within the DEQ Division of Water
Quality Programs. In addition to central office staff that review and issue VWP permits
for transportation and water withdrawal projects, the six DEQ regional offices perform
permit application reviews and issue permits for the covered activities.

(ii) Virginia Marine Resources Commission

Activities impacting tidal wetlands in Virginia are administered by the Virginia Marine
Resources Commission under the authority of Virginia Code 28.2-1301 through. 28.2-
1320.

VMRC serves as the clearinghouse for the Joint Permit Application (JPA) used by:

• VMRC for encroachments on or over state-owned subaqueous beds as well as
tidal wetlands;

• U.S. Army Corps of Engineers (Corps) for issuing permits pursuant to Section
404 of the Clean Water Act and Section 10 of the Rivers and Harbors Act;

• DEQ for issuance of a Virginia Water Protection Permit; and
• local wetlands board for impacts to wetlands.

8(b) Agency Findings.

(i) Department of Environmental Quality

DEQ notes that the PElS acknowledges that state-issued permitting may be required
for G&G activities in state waters depending on location.

(ii) Virginia Marine Resources Commission

According to the VMRC, should any onshore infrastructure related to any lease activity
result in the use or development of tidal wetlands, permits will be required pursuant to
Virginia Code. 28.2-1301 through. 28.2-1320.

8(c) Conclusion. Provided any necessary State VWPP permits are obtained and
complied with for excavation, dredging, fill, or other regulated activities in state waters,
the proposed activities should be consistent with VWPP regulations.

For additional information, contact DEQ-TRO, Bert Parolari at (757) 518-2105 or
VMRC, Tony Watkinson at (757) 247-2250.

9. Subaqueous Lands. According to the PElS (page 3-32), sources of seafloor
disturbance in the proposed action include bottom sampling activities in all three
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program areas; placement of anchors, nodes, cables, sensors, or other equipment on
or in the seafloor for various activities in the oil and gas program; Continental Offshore
Stratigraphic Test (COST) well and shallow test drilling in the oil and gas program; and
placement of bottom-founded monitoring buoys in the renewable energy program.

9(a) Agency Jurisdiction. The Virginia Marine Resources Commission, pursuant to
Section 2B.2-1200 et seq. of the Code of Virginia, has jurisdiction over any
encroachments in, on, or over any state-owned rivers, streams, or creeks in the
Commonwealth.

9(b) Agency Findings. According to the VMRC, encroachments in, on or over state-
owned submerged land within Virginia's territorial sea associated with any
infrastructure, such as pipelines, for projects on the OCS will require permits from the
Virginia Marine Resources Commission (VMRC) pursuant to Chapter 12 of Title 2B.2 of
the Code of Virginia. The Subaqueous Minerals Management Plan (SSMMP), which is
a part of the State Minerals Management Plan (SMMP), would apply to G&G activities
occurring in state-owned submerged lands. The VMRC authorizes and oversees
mining, leasing, and extraction of minerals on state-owned submerged lands and grants
permits for the use of such land use.

9(c) Agency Requirements. Applications for mineral surveyor exploration permits or
permits to remove landfill material, sand or gravel must be made to the VMRC under
Virginia Code §2B.2-1207. A lease or easement may be granted in accordance with
§2B.2-120B and the State Minerals Management Plan. An easement or lease under
§2B.2-120B is needed to obtain oil, gas (except if covered under a Virginia Gas and Oil
Board pooling order), minerals or other substances in the beds of the waters outside
the Baylor Survey. However, to remove and sell landfill material, sand or gravel, a
permit under §2B.2-1205 is required.

Applications to conduct mineral surveys or explorations affecting state waters or state-
owned subaqueous land must be submitted to VMRC, Habitat Management Division,
through the Joint Permit Application process (§2B.2-1205 through 1207 Code of
Virginia).

Detailed information provided by VMRC describing agency permit program
requirements and the JPA review process for activities on state subaqueous lands is
attached. For additional information, contact VMRC, Tony Watkinson at (757) 247-
2250.

10. Air Emissions. According to the PElS (page 4-4), several resource areas were
identified as having no expected impacts from G&G activities, including air quality. The
document states that survey vessels and aircraft involved in G&G activities would emit a
variety of air pollutants including nitrogen oxides (NOx), sulphur oxides (SOx),
particulate matter, volatile organic compounds (VOCs), carbon monoxide (CO), and
greenhouse gas emissions (e.g., CO2). The PElS concludes that potential impacts from
emissions on air quality are expected to be negligible.

13



Geological and Geophysical Exploration on the Atlantic Outer Continental Shelf

10(a) Agency Jurisdiction. DEQ, on behalf of the State Air Pollution Control Board, is
responsible to develop regulations that become Virginia's Air Pollution Control Law.
DEQ is charged to carry out mandates of the state law and related regulations as well
as Virginia's federal obligations under the Clean Air Act as amended in 1990. The
objective is to protect and enhance public health and quality of life through control and
mitigation of air pollution. The division ensures the safety and quality of air in Virginia
by monitoring and analyzing air quality data, regulating sources of air pollution, and
working with local, state and federal agencies to plan and implement strategies to
protect Virginia's air quality. The appropriate regional office is directly responsible for
the issue of necessary permits to construct and operate all stationary sources in the
region as well as to monitor emissions from these sources for compliance. As a part of
this mandate, the environmental documents of new projects to be undertaken in the
state are also reviewed. In the case of certain projects, additional evaluation and
demonstration must be made under the general conformity provisions of state and
federal law.

10(b) Agency Findings. DEQ did not indicate that G&G activities would have a
significant impact on air quality programs under its jurisdiction.

For additional information regarding air comments, contact the DEQ Air Division, Kotur
Narasimhan at (804) 698-4415.

11. Solid and Hazardous Wastes and Hazardous Materials. According to the PElS
(page 3-31), operational waste generated from all vessels associated with the proposed
action includes bilge and ballast waters, trash and debris, and sanitary and domestic
wastes. Survey operations generate trash made of paper, plastic, wood, glass, and
metal. Most of this trash is associated with galley and offshore food service operations.
Under the proposed action, all authorizations for shipboard surveys would include
guidance for marine debris awareness.

11(a) Agency Jurisdiction. Solid and hazardous wastes in Virginia are regulated by
the Virginia Department of Environmental Quality, the Virginia Waste Management
Board (VWMB) and the U.S. Environmental Protection Agency. They administer
programs created by the federal Resource Conservation and Recovery Act,
Comprehensive Environmental Response Compensation and Liability Act, commonly
called Superfund, and the Virginia Waste Management Act. DEQ administers
regulations established by the VWMB and reviews permit applications for completeness
and conformance with facility standards and financial assurance requirements. All
Virginia localities are required, under the Solid Waste Management Planning
Regulations, to identify the strategies they will follow on the management of their solid
wastes to include items such as facility siting, long-term (20-year) use, and alternative
programs such as materials recyclinq and composting.

11(b) Agency Findings. DEQ finds that solid and hazardous waste issues were
generally addressed in the PElS. Specifically the report identifies vessel wastes, which
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would include trash and debris, and sanitary and domestic wastes.

11(c) Recommendation. DEQ encourages all construction projects and facilities to
implement pollution prevention principles, including the reduction, reuse, and recycling
of all solid wastes generated. All generation of hazardous wastes should be minimized
and handled appropriately.

11(d) Requirements. Any soil or sediment that is suspected of contamination or
wastes that are generated must be tested and disposed of in accordance with
applicable federal, state, and local laws and regulations. Some of the applicable state
laws and regulations are: Virginia Waste Management Act, Code of Virginia Section
10.1-1400 et seq.; Virginia Hazardous Waste Management Regulations (VHWMR) (9
VAC 20-60); Virginia Solid Waste Management Regulations (VSWMR) (9 VAC 20-81);
Virginia Regulations for the Transportation of Hazardous Materials (9 VAC 20-110).
Some of the applicable federal laws and regulations are: the Resource Conservation
and Recovery Act (RCRA), 42 U.S.C. Section 6901 et seq., and the applicable
regulations contained in Title 40 of the Code of Federal Regulations; and the U.S.
Department of Transportation Rules for Transportation of Hazardous Materials, 49 CFR
Part 107.

Questions or requests for further information may be directed to DEQ-LPRD, Steve Coe
at (804) 698-4029.

12. Historic Structures and Archaeological Resources. According to the PElS
(page 4-165), submerged cultural resources within the AOI include shipwrecks that date
from early exploration and settlement of North America by Europeans as early as the
16th and 17th centuries. Submerged prehistoric sites dating between 30,000 and 3,000
Before Present (B.P.) may also be present within the AOI, depending on regional
landform variation. The PElS concludes that potential impacts to cultural resources are
expected to be negligible.

12(a) Agency Jurisdiction. The Department of Historic Resources (DHR) conducts
reviews of projects to determine their effect on historic structures or cultural resources
under its jurisdiction. DHR, as the designated State's Historic Preservation Office,
ensures that federal actions comply with Section 106 of the National Historic
Preservation Act of 1962 (NHPA), as amended, and its implementing regulation at 36
CFR Part 800. The NHPA requires federal agencies to consider the effects of federal
projects on properties that are listed or eligible for listing on the National Register of
Historic Places. Section 106 also applies if there are any federal involvements, such as
licenses, permits, approvals or funding.

12(b) Agency Findings. According to DHR, BOEM must consult directly with the
agency with regard to potential impacts to historic properties pursuant to Section 106 of
the National Historic Preservation Act and its implementing regulation at 36 CFR Part
800.
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For additional information and coordination, contact DHR, Roger Kirchen at (804) 482-
6091.

13. Regional Planning Districts.

13(a) Agency Jurisdiction. In accordance with the Code of Virginia, Section 15.2-
4207, planning district commissions encourage and facilitate local government
cooperation and state-local cooperation in addressing, on a regional basis, problems of
greater than local significance. The cooperation resulting from this is intended to
facilitate the recognition and analysis of regional opportunities and take account of
regional influences in planning and implementing public policies and services. Planning
district commissions promote the orderly and efficient development of the physical,
social and economic elements of the districts by planning, and encouraging and
assisting localities to plan, for the future.

13(b) Agency Comments. The Hampton Roads Planning District Commission
(HRPDC) staff reviewed the PElS for G&G activities on the OCS and finds that the
proposed activities appear to be consistent with local and regional plans and policies.

For additional information, contact HRPDC, John Carlock at (757) 420-8300.

ADDITIONAL INFORMATION

(i) Department of Mines, Minerals and Energy

Analysis of existing offshore geological and geophysical data by the federal Department
of the Interior and Virginia's Department of Mines, Minerals and Energy indicated that
the Atlantic Outer Continental Shelf had experienced geologic conditions conducive to
the generation and entrapment of oil and natural gas. Geochemical analysis of
samples from a well drilled just north of Virginia's Offshore Administrative Boundary
indicated that source rocks in the area are more prone to the generation of natural gas
than oil.

Although no wells had ever been drilled within Virginia's offshore administrative
boundary, the then-Minerals Management Service (MMS) produced a resource
estimate based on other wells drilled in the Atlantic and seismic data collected in the
1970s and 1980s. The resource estimate was published by the MMS in their 2006
National Assessment of Undiscovered Technically Recoverable Oil and Gas Resources
on the Outer Continental Shelf. For the entire Atlantic OCS, the mean estimate of '
undiscovered technically recoverable resources (UTRR) was 3.82 billion barrels of oil
and 37 trillion cubic feet of natural gas. The portion of the UTRR that may be
attributable to Virginia's portion of the OCS was estimated to be 0.13 billion barrels of
oil and 1.14 trillion cubic feet of natural gas.

The recently-released 2011 Assessment by the Bureau of Ocean Energy Management
(BOEM) yielded a UTRR for the entire Atlantic of 3.30 billion barrels of oil and 31 .28
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trillion cubic feet of natural gas, a decrease of about 15% compared to the 2006
Assessment. The decrease is attributed to advances in processing existing geophysics
(seismic, gravity, and magnetic data) and incorporation of information from new analogs
in the Canadian Atlantic. The proposed G&G permitting in the Atlantic OCS would
enable the area to be examined utilizing modern acquisition and processing techniques.
BOEM reports that several companies have already submitted applications for new
seismic acquisition. Issuance of these permits would represent a major step forward in
understanding the hydrocarbon resource potential of Virginia's Outer Continental Shelf.

(ii) Virginia Coastal Energy Research Consortium

The Virginia Coastal Energy Research Consortium (VCERC) was established by the
Virginia Energy Plan to "serve as an interdisciplinary study, research, and information
resource for the Commonwealth on coastal energy issues" with an initial focus on
offshore winds, waves, and marine biomass. The mission of VCERC is to identify and
develop new coastal energy resources through multidisciplinary research collaborations
and environmentally responsible strategies. VCERC is charged with the following
responsibilities:

• consult with the General Assembly, federal, state, and local agencies, nonprofit
organizations, private industry and other potential users of coastal energy
research;

• establish and administer agreements with other universities of the
Commonwealth to carry out research projects relating to the feasibility of
recovering fuel gases from methane hydrates and increasing the
Commonwealth's reliance on other forms of coastal energy;

• disseminate new information and research results;
• apply for grants made available pursuant to federal legislation, including but not

limited to research and development calls from the federal government and from
other sources; and

• facilitate the application and transfer of new coastal energy technologies.

VCERC is governed by a board which consists of fourteen members, with
representatives from eight partner universities and six government and industry
partners and is located at Old Dominion University in Norfolk, Virginia. For more
information, contact George Hagerman at telephone (703) 387-6030 or email
ghagerman@vt.edu

FEDERAL CONSISTENCY UNDER THE COASTAL ZONE MANAGEMENT ACT

Pursuant to the Coastal Zone Management Act of 1972, as amended, federal activities
affecting Virginia's coastal resources or coastal uses (e.g., OCS lease sales, renewable
energy competitive lease sales, and marine minerals negotiated competitive
agreements) must be consistent, to the maximum extent practicable, with the Virginia
Coastal Zone Management Program (VCP) (see section 307(c)(1) of the Act and
Federal Consistency Regulations, 15 CFR Part 930, Subpart C, section 930.32).
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Federally licensed or permitted OCS activities (e.g., G&G permits, renewable energy
non-competitive permitted activities, and negotiated non-competitive marine minerals
agreements) must be consistent with the affected state's federally approved coastal
zone management plan (Subpart E, sections 930.70 et seq.). These activities offshore
of Virginia require the submission of a federal consistency document (Le. consistency
determination or consistency certification) that includes an analysis of the activities in
light of Virginia's coastal zone management program (CZMP), and a commitment to
comply with the CZMP. For consistency reviews in Virginia, we invite your attention to
the Federal Consistency Regulations cited above, and to Virginia's Federal Consistency
Information Package, which gives content requirements for federal consistency
determinations and certifications. The Federal Consistency Information Package may
be found at DEQ's web site at
http://www.deq.virginia.gov/Programs/EnvironmentallmpactReview/FederalConsistency
Reviews.aspx.

Questions regarding the federal consistency review process may be directed to DEQ,
Ellie Irons at (804) 698-4325 or John Fisher at (804) 698-4339.

Thank you for the opportunity to review the Draft Programmatic Environmental Impact
Statement for geological and geophysical exploration activities on the Atlantic Outer
Continental Shelf. Please contact Ellie Irons at (804) 698-4325 or John Fisher at (804)
698-4339 for clarification of these comments.

Sincerely,

Ec: Cindy Keltner, DEQ-TRO
Steve Coe, DEQ-DLPR
Kotur Narasimhan, DEQ-Air
Laura McKay, DEQ-VCP
Ernie Aschenbach, DGIF
Robbie Rhur, OCR
Barry Matthews, VDH
Keith R. Tignor, VDACS
Tony Watkinson, VMRC
David Spears, DMME
Pam Mason, VIMS
Roger Kirchen, DHR
John Carlock, HRPDC
Elaine Meil, A-NPDC
George Hagerman, VCERC
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REMARKS BY ROBERT MATTHIAS 
ON BEHALF OF THE CITY OF VIRGINIA BEACH 

AT THE BUREAU OF OCEAN AND ENERGY MANAGEMENT (BOEM) MEETING 
IN REFERENCE TO THE 

PROPOSED DRAFT PROGRAMMATIC ENVIRONMENTAL IMPACT STATEMENT 
FOR PROPOSED GEOLOGICAL AND GEOPHYSICAL (G&G) ACTIVITIES IN THE 

MID-ATLANTIC OUTER CONTINENTAL SHELF (OCS) PLANNING AREAS 
TUESDAY, APRIL 24,2012-1:00 PM 

HILTON NORFOLK AIRPORT, NORFOLK, VA 

Ladies and gentleman, thank you for allowing me to speak today. The 
City of Virginia Beach is committed to energy development off the coast 
of Virginia. We, therefore, are completely in support of the proposed 
geological and geophysical studies that are needed before either 
offshore wind energy can take place or offshore oil and gas development 
can move forward. 

The City has been a leader in the development of wind energy off the 
coast of Virginia. In 2009, Mayor Will Sessoms started an Alternative 
Energy Task Force (AETF), which provided a report to Council last year. 
Although it addresses several issues, the report as adopted by Council 
strongly supports the development of offshore wind energy and offshore 
oil and gas development. 

Several examples exist of the City's leadership in developing offshore 
wind energy. The City is a founder of the Virginia Offshore Wind 
Coalition, or VOW. We have a City staffer who is a gubernatorial 
appointee to the Virginia Offshore Wind Development Authority 
(VOWDA). The City provided $50,000 for an engineering study to 
analyze the sensibility of constructing a meteorological tower on the 
Chesapeake Light Tower to investigate the feasibility of that location 
providing market quality studies on wind availability off the coast of 
Virginia Beach. 

We believe that large scale wind development can happen off the coast 
of Virginia Beach with little to no environmental impact. In fact, when 
visiting the Chesapeake Light Tower multiple times as we pursued that 
site as a meteorological tower, we noticed a complete absence of any 
evidence of large scale bird activity. As for offshore oil and gas 



Bureau Of Ocean And Energy Management (BOEM) Meeting 
Tuesday, April24, 2012- 1:00PM 
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development, although it will take place no closer than 50 miles off the 
coast of Virginia Beach, the Council when adopting the Alternative 
Energy Task Force (AETF) Report, added a caveat that it should be done 
to the safest extent possible and have no detrimental effect on the 
operations of the United States Department of Defense (DOD), National 
Aeronautics and Space Administration (NASA), or Wallops Island, which 
hopes to develop a growing space exploration and launch site. 

Again, thank you for the opportunity to testify today. I will provide you a 
copy of the resolution adopted by Council supporting Mayor Sessoms' 
Alternative Energy Task Force (AETF) Report. 



ALTERNATIVE VERSION 

1 A RESOLUTION ADOPTING THE 2010 VIRGINIA 
2 BEACH ALTERNATIVE ENERGY TASK FORCE 
3 REPORT 
4 
5 WHEREAS, on April 28, 2009, Mayor William Sessoms created the Mayor's 
6 Alternative Energy Task Force and directed the Task Force to: 

.7 
8 1) Analyze the current reality of energy demand in Virginia Beach and 
9 explore potential sources of supply to satisfy that demand; 

10 
11 2) Consider how those possible supply sources might impact our community 
12 both economically and environmentally; 
13 
14 3) Look forward in time to identify areas where supply may not keep pace 
15 with demand; 
16 
17 4) Develop potential options to close that gap as well as to reduce our 
18 dependence on foreign sources through identifying future sources which must be 
19 environmentally sustainable and independent of foreign sources; and 
20 
21 5) Ideally and proactively position Virginia Beach to be an active leader in 
22 the essential movement toward a more sustainable and intelligent energy future for 
23 our nation, Commonwealth and community; and 
24 
25 WHEREAS, the Task Force conducted a total of nine meetings in pursuit of this 
26 goal; and 
27 
28 WHEREAS, the Task Force has compiled its findings in a report to the City Council, 
29 detailing a recommended City energy policy approach, and a supporting series of goals, 
30 recommendations and actions to help accomplish this policy. 
31 
32 NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF 
33 VIRGINIA BEACH, VIRGINIA: 
34 
35 That the City Council herby adopts the 2010 Virginia Beach Alternative Energy Task 
36 Force Report, which is attached hereto as Exhibit A and is hereby incorporated by 
37 reference. 
38 
39 BE IT FURTHER RESOLVED BY THE COUNCIL OF THE CITY OF VIRGINIA 
40 BEACH, VIRGINIA: 
41 
42 That the City Manager is hereby directed to undertake those actions that would carry 
43 out the goals, recommendation.s and actions set forth in the Task Force Report. 
44 



45 BE IT FURTHER RESOLVED BY THE COUNCIL OF THE CITY OF VIRGINIA 
46 BEACH, VIRGINIA 
47 
48 That actions on the procedural recommendations contained within the Task Force 
49 Report, including the appointment of a City Energy Advisory Committee, pursuing 
50 partnerships to accomplish implementing the recommendations in the Report, and policy 
51 recommendations related to uranium mining, offshore oil and natural gas drilling, the 
52 proposed Dendron Coal Plant in Surry County, Virginia, and light rail shall be pursued as 
53 deemed appropriate on a case-by-case basis by the Council. 

Adopted by the Council of the City of Virginia Beach, Virginia, on the 25th day of 
January , 2011. · 

APPROVED AS TO LEGAL SUFFICIENCY: 

City Attorney's Office 

CA11764 
ALT-1 
January 24, 2011 
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Item V-K6. 

ORDINANCES/RESOLUTIONS ITEM# 60606 (Continued) 

Voting: 11-0 (By Consent) 

Council Members Voting Aye: 

Rita Sweet Belli(fo, Glenn R Davis, William R "Bill" DeSteph, Harry E. 
Diezel, Robert M Dyer, Barbara M Henley, Vice Mayor Louis R, Jones, 
Mayor William D. Sessoms, Jr., John E. Uhrin, Rosemary Wilson and James 
L. Wood 

Council Members Voting Nay: 

None 

Council Members Absent: 

None . 

January 25, 2011 
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Item V-K.6. 

ORDINANCES/RESOLUTIONS ITEM#60606 

Attorney Steve Romine, 999 Waterside Drive, Norfolk, Virginia, 23452, Phone: 376-9468, represented 
Old Dominion Electric Cooperative. Although disappointed with procedural recommendations in the 

report encouraging Virginia Beach to take a position in opposition to _the Power Plant, ODEC 
appreciates the enabling Resolution which confirms the City is not taking a position in opposition to 
Cyprus Creek. The permitting re Cyprus Creek has been DEFERRED for eighteen (18) to twenty-four 
(24) months. ODEC does support the report. C. David Hudgins, representing ODEC, accompanied Steve 
Romine, 4201 Dominion Boulevard, Glen Allen, Virginia, (804) 968-4068/ (804) 314-6863. 

Robert G. Burnley, represented Wise Energy for Virginia and expressed appreciation to the Mayor and 
City Council for their leadership on this complicated energy plan. Mr. Burnley believes the ADOPTED 
Alternative Energy Plan will go a long way to protect the environment a1ui economy. 

Attorney Ca/e Jaffe, Southern Environmental Law Center, and applaud the Mayor and City Council for 
ADOPTING the Mayor's 20IO Virginia Beach Alternative Energy Task Force Report. · 

Dorothy Holtz, 1304 Downs Lane, Phone: 460-2440, Member of the Sierra Club, spoke in SUPPORT of 
the Mayor's 20IO Virginia Beach Alternative Energy Task Force Report. 

Ann Williams 408 Lynn Shores Drive, Phone: 589-8736, stated implementation of this Coal Plant would 
be detrimental to the quality of life, health and the economy of the Region. 

Kristina Salzman, 608 Baljor Court, Phone: 385-4076, chose to move to Virginia Beach for the clean 
beaches, beautiful landscaping, wonderful neighborhoods and great schools. Ms. Salzman applauded the 
hard work and hopes the Alternative Energy Task Force Report would be voted upon in its entirety 

Upon motion by ·Vice Mayor Jones, seconded by Councilman Dyer, City Council ADOPTED AS 
REVISED TO INCLUDE LIGHT RAIL, BY CONSENT: 

Resolution re th'e iOJO Virginia Beach Alternative Energy Task Force 
Report and DIRECTING the City Manager to take the necessary action 
re the goals and recommendations of the Task Force report 

January 25, 2011 



RONALD JOHN A. "RON" VILLANUEVA 
POST OFFICE BOX 61005 

VIRGINIA BEACH, VIRGINIA 23466 

TWENTY-FIRST DISTRICT 

COMMONWEALTH OF VIRGINIA 

HOUSE OF DELEGATES 

RICHMOND 

PUBLIC STATEMENT 

COMMITTEE ASSIGNMENTS: 
COURTS OF JUSTICE 
TRANSPORA TION 
FINANCE 

Draft Programmatic Environmental Impact Statement (PElS} for Geological and 
Geophysical (Seismic) studies in the Mid- and South Atlantic OCS areas 

Good afternoon. My name is Ron Villanueva and I'm a member of the Virginia House of 
Delegates representing the 21st House District, which includes portions of Virginia Beach 
and Chesapeake. Although I am not able to be present today, I would like to thank you for 
the opportunity to have my statement heard about this PElS, which will support geological 
and geophysical study activities off the coast of Virginia and other regions of the Atlantic 
Outer Continental Shelf (OCS). 

We know there is oil and natural gas in the Atlantic OCS, but we don't know how much. 
The program being considered by your agency through this hearing today, and others 
along the east coast can provide our nation with important information. Information that 
may help guide us towards future energy supplies and growth and help insure energy 
security in the years to come. For now, United States energy producers must rely on 25-
year-old data to tell them about potential reserves. The key to making the Atlantic OCS 
available for leasing in the future is gathering new data using vastly improved technology 
from that which was used more than 25 years ago. New seismic survey techniques- that 
allow deep-sea energy reserves to be accurately assessed using dependable, sonar-like 
technologies- can give producers a more clear, detailed accounting of OCS resources. The 
knowledge gained would help support leasing, drilling and development that could mean 
hundreds of thousands of new U.S. jobs and dramatic increases in domestically produced 
fuel for American families and businesses. Certainly, Virginia, and particularly the Hampton 
Roads area and the district I represent, could see a related and significant growth in jobs 
and revenue. This region is ideally located and has existing infrastructure to support such 
development. 

As for the seismic surveys that are the focus of the hearing today, the protection of marine 
life off Virginia's coastline is very important and marine wildlife will be safeguarded 
through the survey process. State-of-the-art seismic survey techniques are carefully 
regulated and reliable. The permits you may issue to conduct such work will demand 
environmental protection. Compressed air, released into the water, creates sound waves 
that computers can analyze to pinpoint energy reserves. The welfare of marine mammals 
is carefully monitored at all times to provide for the protection of the animals. 



We need as much information as possible about Atlantic OCS energy reserves so we can 
make intelligent decisions about our nation's energy future. New seismic surveys are a key 
to those decisions and I urge you to move forward in that process. At the same time, the 
collection of seismic data alone will not be enough to tell us what resources may lie off the 
Virginia coast. Plans for a Virginia lease sale have been rejected, and there is no plan to 
reconsider that until 2017 at the earliest. Without a lease sale, seismic companies have 
little incentive to gather new data since there are no potential customers for that 
information. 

In conclusion, I urge you to move the seismic permit program forward but also to 
supplement that effort and make it worthwhile by scheduling a new lease sale for Virginia 
and the Mid-Atlantic waters as soon as possible. Thank you. 

With pride in our Commonwealth, 

Ron Villanueva 
Member, Virginia House of Delegates 
21st District 
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Memorandum 

 

To:  Gary D. Goeke, Chief, Regional Assessment Section, Office of Environment  

(MS 5410), Bureau of Ocean Energy Management, Gulf of Mexico Region 

 

From:  Sandra Tucker, Field Supervisor, Fish and Wildlife Service, Georgia Ecological 

Services, Athens 

 

Subject: Comments on Draft Programmatic Environmental Impact Statement for Proposed 

Geological and Geophysical Survey Activities in the Mid- and South Atlantic 

Planning Areas 

 

The Fish and Wildlife Service (Service) has reviewed the Bureau of Ocean Energy 

Management’s (BOEM) programmatic environmental impact statement (PEIS) that analyzes the 

potential environmental impacts of geological and geophysical (G&G) survey activities in 

Federal waters of the Mid- and South Atlantic Outer Continental Shelf (OCS) and adjacent State 

waters. The following comments are submitted in accordance with the provisions of the Fish and 

Wildlife Coordination Act, as amended (16 U.S.C. §§ 661-667e); the Endangered Species Act 

(ESA), as amended (16 U.S.C. § 1531, et seq.); the Migratory Bird Treaty Act (MBTA)         

(16 U.S.C. §§ 1536, 1538); and the National Environmental Policy Act (NEPA)          

(42 U.S.C. § 4321 et seq.). 

 

The PEIS would cover activities for three program areas (oil and gas, renewable energy, and 

marine minerals) during the 2012-2020 time period. The PEIS evaluates impacts to resources 

that could occur as a result of G&G survey activities, and identifies measures to avoid, reduce, or 

minimize impacts. The area of interest is located in U.S. Atlantic waters, from the shoreline 

(excluding estuaries) to 350 nautical miles from shore. 

 

The Service recommends that BOEM: 

 Utilizes the Memorandum of Understanding (MOU) that they and the FWS entered into 

on June 4, 2009. The MOU addresses the effects of agency actions on migratory birds, 

and outlines appropriate MBTA standards and permit requirements to address in NEPA-

mandated environmental reviews. We expect this MOU will prompt any site-specific 



coordination necessary if you anticipate adverse impacts on migratory birds as a result of 

the proposed activities. 

 Creates an inventory of all migratory birds within the area of interest. This would serve as 

an important resource for assessing impacts if the need arises. The inventory could 

include migratory birds found on coastal beaches and marshes that could be affected by 

oil and gas mapping, exploration, and development.  

 Coordinates with the National Wildlife Refuges within the area of interest as survey 

activities are further refined. Knowledge of the G&G survey activities within Refuge 

boundaries should help with coordination between the Service and BOEM. Depending on 

the activity, special use permits or other authorizations may be needed when a Refuge 

may be affected. 

 Coordinates with the National Marine Fisheries Service (NMFS) regarding offshore 

impacts related to marine species.  

 

We appreciate the opportunity to provide comments on this PEIS. We look forward to 

coordinating with you in the future. If you have specific questions concerning these comments, 

please contact Sandra Tucker at (706) 613-9493 ext. 230 or sandy_tucker@fws.gov. 

      

Sincerely, 

     

      
     

     Sandra S. Tucker 

     Field Supervisor 
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        2 July 2012 
 
Mr. Gary D. Goecke 
Chief, Regional Assessment Section 
Office of the Environment 
Gulf of Mexico Outer Continental Shelf Region 
Bureau of Ocean Energy Management 
1201 Elmwood Park Boulevard, MS-5410 
New Orleans, LA 70123-2394 
 
Dear Mr. Goecke: 
 
 The Marine Mammal Commission, in consultation with its Committee of Scientific Advisors 
on Marine Mammals, has reviewed (1) the Bureau of Ocean Energy Management’s Draft 
Programmatic Environmental Impact Statement on Geological and Geophysical Exploration of the 
Atlantic Outer Continental Shelf and (2) the associated 30 March 2012 notice (77 Fed. Reg. 19321) 
seeking comments. The Commission provides the following recommendations and rationale. 
 
RECOMMENDATIONS 
 
 The Marine Mammal Commission recommends that the Bureau of Ocean Energy 
Management— 
 
• select alternative B as its preferred alternative; 
• amend alternative B to 1) expand the geographic boundary of the time-area restriction on 

airgun seismic surveys to all coastal waters out to 55 km from shore and 2) require passive 
acoustic monitoring to detect nearby vocalizing marine mammals for all active acoustic 
surveys that have the potential to take marine mammals by harassment, including high 
resolution geophysical surveys; 

• add an analysis of the direct and indirect economic costs of implementing each alternative, 
describe the criteria the Bureau will use to select a preferred alternative, and add an 
additional comment period so that the public is able to review and judge that material and 
comment on it; 

• increase its efforts to maximize the utility of seismic data while minimizing the number and 
impacts of new seismic studies, using suggested strategies described below; 

• include in its final environmental impact statement an alternative that, as part of the 
permitting process, would promote the further development, testing, and use of alternative, 
less harmful technologies to collect the required geophysical information; 

• work with other agencies with related responsibilities, the oil and gas industry, scientists, 
conservation organizations, and other stakeholders to develop standards for baseline data 
collection and ensure the availability of adequate baseline information before moving 
forward with the proposed geological and geophysical surveys; 

• provide confidence limits and sources of potential bias associated with the density and take 
estimates that were calculated for each species; 

http://www.mmc.gov/
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• use the 120-dB re 1 µPa threshold to recalculate the Level B harassment zone and associate 
takes for the use of shallow-penetration sub-bottom profilers and other non-impulsive 
sound sources; 

• include in its calculation of estimated takes an assessment of all potential sound sources 
associated with geological and geophysical surveys, including exploratory drilling and vessel 
sounds; 

• require, as a term and condition for issuing a geological and geophysical permit, that 
applicants obtain authorization under section 101(a)(5)(A) or (D) of the Marine Mammal 
Protection Act to take small numbers of marine mammals incidental to those activities; such 
approval should also stipulate minimum requirements for mitigation, monitoring, and 
reporting, as outlined in Appendix C of the draft document; 

• use the mitigation measures proposed for seismic airgun surveys (i.e., the seismic airgun 
survey protocol) as minimal mitigation measures for all high-resolution geophysical surveys 
and other sounds that have the potential to take marine mammals by Level A or Level B 
harassment; 

• develop comprehensive, standardized monitoring protocols for assessing the effects of 
geological and geophysical surveys and associated activities on marine mammals; 

• prepare annual summaries of marine mammal observer reports, including an analysis of the 
frequency and outcome of all marine mammal-vessel interactions; 

• require that all operators report immediately to the National Marine Fisheries Service and the 
local marine mammal stranding network all injured and dead marine mammals in the vicinity 
of the proposed surveys, and suspend those activities if a marine mammal is seriously injured 
or killed and the injury or death could have been caused by those activities (e.g., a fresh dead 
carcass is found); and 

• revise its cumulative effects analysis to provide a more rigorous and comprehensive 
assessment of the full impacts of sound and other human-caused and natural activities that 
affect marine resources in the proposed action area. 

 
Analysis of alternatives 
 
 The draft programmatic environmental impact statement evaluates the potential 
environmental impacts of geological and geophysical surveys in state and federal waters of the South 
and Mid-Atlantic planning areas of the outer continental shelf and adjacent high seas out to 350 nmi 
(648 km). The surveys would support oil and gas, renewable energy, and marine minerals exploration 
and development from 2012 to 2020. 
 
 The statement evaluates two action alternatives. Both include mitigation and monitoring 
measures to avoid, reduce, or minimize impacts on protected species, including marine mammals. 
They include— 
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1) time-area restrictions on airgun surveys within the Mid-Atlantic and Southeast Seasonal 
Management Areas designated under 50 CFR 224.105 when vessel speeds are restricted 

2) (1 November to 1 April for the mid-Atlantic and 15 November to 15 April for the 
southeast); 

3) ramp-up, start-up, and shut-down procedures for seismic airgun surveys and at least two 
protected species observers on duty at all times to monitor the exclusion zone, the radius of 
which would be determined on a survey-specific basis but in any case would not be less than 
500 m; 

4) no initiation of ramp-up at night or in poor visibility conditions if the minimum source level 
drops below 160 dB re 1 μPa-m (rms); maintaining a minimum source level of 160 dB re 1 
μPa-m (rms) to avoid visual clearance of the exclusion zone prior to ramp-up would only be 
authorized under certain situations (e.g., turning, airgun maintenance); 

5) start-up and shut-down procedures for acoustic sources used in high resolution geophysical 
surveys operating at a frequency less than 200 kHz and the use of at least one protected 
species observer on duty at all times to monitor a minimum 200-m exclusion zone (larger 
exclusion zones may be established where necessary); 

6) the optional use of passive acoustic monitoring to detect vocalizing marine mammals; 
7) training of observers in statutory and regulatory requirements, protected species 

identification, data collection, and reporting of marine mammals in the exclusion zone; 
8) guidance to vessel operators on vessel strike avoidance, marine debris awareness, and 

prevention of discharges into the marine environment; 
9) reporting and protection of suspected historic and prehistoric archaeological resources; 
10) avoidance of sensitive benthic communities; 
11) minimizing impacts on National Marine Sanctuary resources and users; and 
12) coordination of all permitted activities with activities of the military and the National 

Aeronautics and Space Administration. 
 
Alternative B 
 
 Alternative B would provide more protection for marine mammals. In addition to the above, 
alternative B would (1) expand the time-area restrictions for airgun surveys to include all coastal 
waters from Cape Canaveral to Delaware Bay out to 20 nmi offshore, (2) add a sea turtle time-area 
restriction for airgun surveys in waters offshore Brevard County, Florida, during the nesting season, 
(3) require seismic operators to use passive acoustic monitoring for all seismic airgun surveys, and 
(4) maintain a minimum of 40-km between vessels that are conducting simultaneous deep 
penetration seismic surveys. 
 
 The continuous time-area restrictions along the east coast would protect breeding and 
migrating right whales as well as other cetaceans in near-coastal waters (e.g., bottlenose dolphins, 
common dolphins, white-sided dolphins, spotted dolphins, harbor porpoise, and humpback whales). 
However, the Commission believes that the proposed corridor is too narrow and should be 
expanded from 37 km (20 nmi) to 55 km (30 nmi) offshore. Prior to issuing its 2008 regulations to 
reduce whale-vessel collisions (73 Fed. Reg. 60173), the National Marine Fisheries Service had 
proposed a protective corridor out to 55.6 km (71 Fed. Reg. 36299). The width of the area was 
reduced based on potential economic impacts on shipping, even though it reduced protection for 
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right whales. Since then, Schick et al. (2009) have confirmed that migrating right whales occur at 
least 55 km and as far as 200 km offshore in the mid-Atlantic. Hence, in the Commission’s view, the 
area that would be restricted under alternative B likely would not provide adequate protection for 
migrating whales. 
 
 The 40-km spacing requirement for vessels conducting simultaneous deep penetration airgun 
surveys is intended to prevent the merger of two ensonified areas to create a single, much larger 
obstacle to migration. The use of passive acoustic monitoring would provide additional assurance 
that marine mammals in the area would be detected and shut-down procedures implemented as 
appropriate. It also would provide a more accurate estimate of the number of animals exposed to 
airgun noise. This technology already is required for certain seismic surveys in the Gulf of Mexico 
and the Arctic, and recent advances have improved its use for detecting, classifying, and localizing 
marine mammals using open-source software (e.g., PAMGUARD). The Commission has 
commented often on the limited effectiveness of visual observations and believes that passive 
acoustic monitoring should be used during all surveys with active sound sources that may take 
marine mammals, including high resolution geophysical surveys. 
 
 Because it provides greater protection for marine mammals, including the highly endangered 
North Atlantic right whale, the Marine Mammal Commission recommends that the Bureau of 
Ocean Energy Management select alternative B as its preferred alternative. The Commission further 
recommends that the Bureau amend alternative B to 1) expand the geographic boundary of the 
time-area restriction on airgun seismic surveys to all coastal waters out to 55 km from shore and 2) 
require passive acoustic monitoring to detect nearby vocalizing marine mammals for all active 
acoustic surveys that have the potential to take marine mammals by harassment, including high 
resolution geophysical surveys. 
 
 The Bureau has stated that the additional mitigation measures proposed under alternative B 
would add direct and indirect economic costs to the industry, and that the Bureau wishes to review 
the totality of the record generated by the programmatic environmental impact statement in the 
public review period to assist in identifying its preferred alternative. However, the information the 
Bureau is reviewing is not clear because it did not describe the direct and indirect economic costs 
associated with each alternative. The omission of economic information is inconsistent with the 
Bureau’s regulations implementing the National Environmental Policy Act, which state that the 
preferred alternative is the alternative the Bureau believes would “best accomplish the purpose and 
need of the proposed action while fulfilling its statutory mission and responsibilities, giving 
consideration to economic, environmental, technical, and other factors” (emphasis added) (43 CFR § 
46.420). The Marine Mammal Commission therefore recommends that the Bureau of Ocean Energy 
Management add an analysis of the direct and indirect economic costs of implementing each 
alternative, describe the criteria the Bureau will use to select a preferred alternative, and add an 
additional comment period so that the public is able to review and judge that material and comment 
on it. 
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Reducing the potential for redundant seismic surveys 
 
 At least 38 marine mammal species occur in the North Atlantic during all or part of the year 
(Waring et al. 2011). The area of interest for the proposed surveys includes a wide range of marine 
mammal habitats. The surveys would involve the use of seismic airguns that emit high energy, low 
frequency acoustic pulses that travel long distances and may disrupt important marine mammal 
behaviors (i.e., feeding, resting, migrating, breeding, calving) and—at close range—can cause 
physical or physiological injury (Gordon et al. 2004). The noise also can mask biologically important 
sounds, such as communication calls between conspecifics (Richardson et al. 1995). Baleen whales 
(right, humpback, fin, blue, and minke whales) are the most likely to be affected by the proposed 
activities because of their sensitivity to low frequency sounds, whereas other cetaceans could be 
adversely affected if close enough to the sound source. 
 
 The Bureau has received nine applications for geological and geophysical activities in the 
Atlantic. Eight of those have proposed two-dimensional seismic surveys in some or all of the area of 
interest to identify potential oil and gas reserves. The projected two-dimensional seismic activity in 
the south and mid-Atlantic for 2012 to 2020 exceeds the total level of seismic survey activity 
documented for the entire Atlantic from 1968 to 2005 (Minerals Management Service 2007). If 
seismic activities proceed as projected, the potential for multiple surveys of the same areas by 
different applicants is considerable (Figure E-19, page E-59)—especially during 2013 and 2014, the 
two years of highest projected seismic survey activity. 
 
 Conducting multiple seismic surveys of the same area will increase risks to marine mammals 
and marine ecosystems unnecessarily with no meaningful gain in information. Permitting 
unnecessarily duplicative surveys is contrary to the charge of balancing orderly resource 
development with protection of the human, marine, and coastal environments, as directed by the 
Outer Continental Shelf Lands Act of 1953 (43 U.S.C. 1331 et seq.), as amended. The Bureau stated 
that they considered coordinating and consolidating seismic surveys to eliminate duplication of 
survey effort but rejected this approach because the vessel spacing requirements of alternative B 
would limit concurrent surveys. The Commission agrees that alternative B would prohibit 
concurrent overlapping or immediately adjacent surveys, but it would not prevent two or more 
operators from conducting multiple, unnecessarily redundant seismic surveys of the same area at a 
different time of year or in subsequent years. 
 
 As the permitting authority for companies that conduct geological or geophysical 
exploration of the Outer Continental Shelf, the Bureau is responsible under the National 
Environmental Policy Act to identify and evaluate alternatives that avoid unnecessary adverse 
impacts on the environment. The Bureau also must ensure that permitted activities are compliant 
with the provisions of other federal laws, including the requirement under the Marine Mammal 
Protection Act that any permitted taking of marine mammals have a negligible and least practicable 
impact on the affected marine mammal species or stocks. 
 
 The Bureau’s analysis of existing seismic survey data provides a comprehensive assessment 
of undiscovered technically recoverable oil and gas resources in the Atlantic (Post et al. 2012).  
 



 
Mr. Gary D. Goecke 
2 July 2012 
Page 6 
 

 
 
 

Rather than re-survey large areas of the Atlantic for which two-dimensional seismic surveys already 
exist, or conduct multiple overlapping surveys of the same areas, the Bureau should require the oil 
and gas industry to make the most use of existing, publicly available seismic data. The Bureau also 
should provide broader access to seismic data that has been collected but that may not yet be in the 
public domain. This could help to focus and restrict the scope of future surveys to areas that show 
the most promise for oil and gas development, especially considering that oil and gas resources in 
the south and mid-Atlantic are expected to be relatively small (Bureau of Ocean Energy 
Management 2011, Post et al. 2012). The Bureau also should encourage companies that are engaged 
in or interested in acquiring seismic data in the same areas to collaborate on data collection to limit 
the number of surveys that are required. 
 
 The Commission has emphasized the need to minimize redundant seismic surveys in the 
Gulf of Mexico and the Arctic. The Bureau has considered methods to achieve that objective under 
the current regulatory framework, but the Commission believes more could be done. To that end, 
the Marine Mammal Commission recommends that the Bureau of Ocean Energy Management 
increase its efforts to maximize the utility of seismic data while minimizing the number and impacts 
of new seismic studies. Steps that could be taken include— 
 
• analyzing fully all existing, publicly available seismic data; 
• encouraging industry to release seismic data that is not yet in the public domain; 
• collaborating on seismic surveys in areas of common interest; 
• limiting the geographic scope, frequency, sound output, and/or duration of surveys that 

occur in any given year, especially in preferred marine mammal habitat areas; 
• having the Bureau conduct seismic surveys and making them available to the industry for a 

fee; 
• auctioning the right to conduct seismic surveys in certain planning areas or blocks; and 
• providing tax or other incentives to companies that use alternative, less harmful technologies 

for the collection of seismic data. 
 

Clearly, the Bureau will need to engage the industry in identifying the best ways to move 
forward, but the Bureau will have to provide the leadership and retain decision-making authority to 
ensure the necessary progress. 
 
Alternatives to airguns 
 
 As noted previously, sound from seismic airguns poses a number of risks to marine 
mammals. In its draft environmental impact statement the Bureau discussed several alternative (i.e., 
non-airgun) technologies including the use of marine vibrators (vibroseis), low-frequency acoustic 
sources, deep-towed acoustics/geophysics systems, low-frequency passive acoustic systems, and 
controlled source electromagnetic systems. Some may have the potential to replace airguns, but all 
are still in various stages of development and not yet commercially available for use on the scale 
considered in the proposed action. For that reason, the Bureau rejected an alternative that would 
have prohibited the use of seismic airguns. 
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Rather than immediately prohibiting airguns, the Bureau should seek an orderly transition by 
industry from airguns to alternative technologies. In addition to time, such a transition undoubtedly 
will require permitting incentives and additional research investments. But unless the Bureau steps 
forward and facilitates a transition to new, less harmful technologies, the development and use of 
those technologies will be stalled. 
 
 Marine vibroseis is a particularly promising and potentially less harmful alternative to airguns 
for collecting subsurface geophysical data (Weilgart 2010). The draft environmental impact 
statement indicates that it could be commercially viable within two to four years with additional 
investment in design and testing. This is well within the nine-year timeframe considered for the 
proposed action. Controlled source electromagnetic technology also provides an alternative to 
seismic airguns for characterizing oil and gas resources identified using traditional airgun surveys. 
That technology already has been used in Norway to direct three-dimensional surveys toward the 
most prospective oil and gas areas prior to drilling (pers. comm. D. Ridyard, EMGS). 
 
 Given the need for and potential of alternative technologies to replace or minimize the use 
of airguns, the Marine Mammal Commission recommends that the Bureau of Ocean Energy 
Management include in its final environmental impact statement an alternative that, as part of the 
permitting process, would promote the further development, testing, and use of alternative, less 
harmful technologies to collect the required geophysical information. 
 
Baseline information 
 
 A thorough evaluation of the potential impacts of geophysical surveys and related vessel 
activities on marine mammals and their habitats depends on the availability of good baseline 
information. That information is essential to inform efforts to identify and avoid potential harmful 
interactions with sensitive populations (e.g., those listed as threatened or endangered under the 
Endangered Species Act or depleted under the Marine Mammal Protection Act) and to minimize 
impacts on particularly sensitive areas (e.g., marine protected areas, national monuments, essential 
fish habitats, designated critical habitats, and biological hotspots or areas of particular biological 
richness). It also should be collected at temporal and spatial scales necessary to characterize the 
variability inherent in the affected ecosystem. For potentially affected marine mammals, the 
necessary information includes their stock structure, population status, abundance and trends, 
distribution and seasonal movements, habitat use patterns, and trophic relationships. For example, 
additional baseline data regarding migrating North Atlantic right whales could be collected using 
tagging or aerial surveys to assess their movement patterns (e.g., their distance from shore at 
different times of the year). 
 
 The Bureau has acknowledged that baseline information is lacking for many marine 
mammals in the area of interest. However, the Bureau has concluded that the cost of acquiring such 
information would be exorbitant and such information could not be collected in time to evaluate the 
impacts of the proposed action. The Commission agrees that the collection of comprehensive 
baseline information requires a long-term and consistent commitment of effort and resources, and 
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that federal funding for such studies has been limited. Nevertheless, such information is needed to 
inform decision-makers regarding whether, where, and under what conditions to conduct activities 
that could have acute or long-term adverse effects on marine mammals and other marine species. In 
addition, the Commission does not consider the cost of collecting such information to be 
exorbitant, particularly when viewed in the context of the billions of dollars involved in oil and gas 
development. In any given year, the total funding for marine mammal research and conservation is 
on the order of 200 million dollars or less. At the same time, the annual profits of some individual 
oil companies are in the tens of billions of dollars. Furthermore, the failure to invest in the necessary 
studies undermines our professed intent to manage our marine resources on the basis of sound 
science. 
 
 The Commission has long argued that the industry and regulatory agencies have a 
responsibility to ensure that the research needed to manage resource use is conducted in a timely 
and comprehensive manner.  The Bureau’s Environmental Studies Program, in collaboration with 
other federal agencies, has committed to providing multi-year funding to the National Marine 
Fisheries Service for the Atlantic Marine Assessment Program for Protected Species. That program 
is supporting a broad-scale, multi-year data collection of abundance and seasonal distribution data 
for marine mammals and other wildlife in the area of interest for geological and geophysical surveys. 
The Commission commends that joint effort as it will improve the quality of baseline information 
needed for assessments of marine mammal stocks. For that reason, it should continue to be a high 
priority for the Bureau. However, as noted by the Bureau, the resources provided still fall short of 
what is needed. The Commission believes that the Bureau and the industry need to find additional 
means of supporting essential research. The industry, in particular, should provide multi-year 
financial support for stock assessment surveys and stock structure research in areas where seismic 
surveys are proposed because the risks to marine mammals stem from their activities. The industry 
should consider efforts to address and manage these risks responsibly as a cost of doing business. 
 
 The development of a rigorous program to collect baseline information in the Atlantic, 
especially in advance of any future leasing activities, is well within existing scientific capacity and 
would require only a very small fraction of the total cost of developing energy resources in this 
region. A long-term and consistent investment in baseline data collection would ensure that the 
decisions regarding proposed survey activities are guided by the best available scientific information. 
For those reasons, the Marine Mammal Commission recommends that the Bureau of Ocean Energy 
Management work with other agencies with related responsibilities, the oil and gas industry, 
scientists, conservation organizations, and other stakeholders to develop standards for baseline data 
collection and to ensure the availability of adequate baseline information before moving forward 
with the proposed geological and geophysical surveys. 
 
Estimating takes 
 
 The data used to estimate takes of marine mammals in the area of interest is based on 
incomplete or outdated stock assessment surveys. The Bureau used density estimates derived from 
limited shipboard surveys conducted between 1994 and 2006 by the National Marine Fisheries 
Service. The density estimates were then extrapolated to other areas for which density estimates 
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were not available, including areas beyond the exclusive economic zone. As a result, the reliability of 
the density estimates is uncertain, as are the resulting take estimates. In addition, the uncertainty has 
not been quantified and hence is not available and apparent to decision-makers. To better convey 
the uncertainty or reliability of the density and take estimates used in the draft environmental impact 
statement, the Marine Mammal Commission recommends that the Bureau of Ocean Energy 
Management provide confidence limits and sources of potential bias associated with the density and 
take estimates that were calculated for each species. 
 
 The Bureau used 160 dB re 1 µPa (rms) as the behavioral disturbance criteria for the 
calculation of Level B incidental takes from all sound sources, pulse and non-pulse. Although 160 
dB re 1 µPa (rms) is appropriate for pulse signals, such as airguns, it is not appropriate for non-
impulsive sound sources, such as chirp (shallow penetration) sub-bottom profilers. The National 
Marine Fisheries Service recently clarified that for non-impulsive sound sources, whether continuous 
or intermittent, Level B harassment is presumed to begin at received levels of 120 dB re 1 µPa (76 
Fed. Reg. 43639). Consistent with that guidance, the Level B harassment zone should be calculated 
based on that threshold rather than 160 dB re 1 µPa. To address this concern, the Marine Mammal 
Commission recommends that the Bureau of Ocean Energy Management use the 120-dB re 1 µPa 
threshold to recalculate the Level B harassment zone and associate takes for the use of shallow-
penetration sub-bottom profilers and other non-impulsive sound sources. 
 
 The Bureau also noted that certain activities (e.g., drilling of deep stratigraphic or shallow 
test wells, geotechnical bottom sampling for renewable energy site characterization) would generate 
continuous sounds associated with the drilling rig or the support vessel’s dynamic positioning 
thrusters. However, the Bureau did not include those sound sources in its modeling or calculation of 
take estimates. To address this shortcoming, the Marine Mammal Commission recommends that the 
Bureau of Ocean Energy Management include in its calculation of estimated takes an assessment of 
all potential sound sources associated with geological and geophysical surveys, including exploratory 
drilling and vessel sounds. 
 
Mitigation, monitoring, and reporting measures 
 
 Seismic airgun and high resolution geophysical surveys both use active sound sources that 
have the potential to take marine mammals by Level A or Level B harassment, as defined under the 
Marine Mammal Protection Act. Operators conducting those surveys are required to seek 
authorization under section 101(a)(5)(A) or (D) of the Marine Mammal Protection Act to take small 
numbers of marine mammals incidental to those activities. In the case of cetaceans and pinnipeds, 
authorization is to be sought from the National Marine Fisheries Service and, in the case of 
manatees, from the Fish and Wildlife Service. The Bureau has not been consistent in its guidance to 
applicants regarding compliance with the Marine Mammal Protection Act, and this has led to 
confusion and litigation. To avoid confusion for applicants seeking permits to conduct geological 
and geophysical surveys in the south and mid-Atlantic, the Marine Mammal Commission 
recommends that the Bureau of Ocean Energy Management require, as a term and condition for 
issuing a geological and geophysical permit, that applicants obtain authorization under section 
101(a)(5)(A) or (D) of the Marine Mammal Protection Act to take small numbers of marine 
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mammals incidental to those activities; such approval should also stipulate minimum requirements 
for mitigation, monitoring, and reporting, as outlined in Appendix C of the draft document. 
 
 The Bureau has proposed that the exclusion zone for each survey would be determined on a 
survey-specific basis, but in any case would not be less than 500 m for airgun seismic surveys and 
200 m for high-resolution geophysical surveys. The Commission has previously commented on the 
need to obtain in-situ sound propagation measurements to calculate survey-specific exclusion zones, 
and commends the Bureau for including that provision in its proposed mitigation measures for both 
airgun surveys and high-resolution geophysical surveys. 
 
 As seismic airgun and high-resolution geophysical surveys both use active sound sources that 
have the potential to take marine mammals by Level A or Level B harassment, it is unclear why the 
Bureau has proposed different mitigation measures for the two types of surveys. The survey 
protocols proposed for high resolution geophysical surveys are inconsistent with those proposed by 
Cape Wind Associates for geophysical surveys, which included the use of ramp-up procedures, 
multiple observers, and a minimum 500-m exclusion zone. The Commission believes that the 
mitigation measures proposed for airgun surveys, including the use of passive acoustic monitoring as 
identified under alternative B and expanded to include also monitoring of high-resolution 
geophysical surveys, are minimal requirements for all surveys involving active sound sources. 
Therefore, the Marine Mammal Commission recommends that the Bureau of Ocean Energy 
Management use the mitigation measures proposed for seismic airgun surveys (i.e., the seismic 
airgun survey protocol) as minimal mitigation measures for all high-resolution geophysical surveys 
and other sounds that have the potential to take marine mammals by Level A or Level B 
harassment. 
 

Rigorous monitoring is needed to assess the effectiveness of mitigation measures and to 
determine the effects of survey activities on marine mammals at different times and in different 
locations. Such effects often are assessed by measuring changes from baseline conditions. The 
monitoring program should follow hypothesis-driven, standardized protocols for data collection to 
facilitate consistency in data collection and analysis, whether by industry, government, or contracted 
researchers. Monitoring protocols should be rigorous enough to detect effects caused by specific 
survey activities or other key anthropogenic or natural events that may be occurring at the same time 
in the project area. Figure 1 represents a conceptual framework that could be used to guide the 
development of monitoring protocols (adapted from MMC 2011). For that purpose, the Marine 
Mammal Commission recommends that the Bureau of Ocean Energy Management develop 
comprehensive, standardized monitoring protocols for assessing the effects of geological and 
geophysical surveys and associated activities on marine mammals. 

 
The Bureau’s recently published summary of seismic survey mitigation measures and marine 

mammal observer reports indicated that the presence of marine mammals and the resulting ramp-up 
and shut-down procedures do not cause frequent delays during surveys (Barkaszi et al. 2012). The 
summary also indicated that shut-down procedures in response to sightings of small cetaceans also 
would not cause significant delays. The Commission has commented on several occasions that 
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Figure 1. Conceptual framework for assessing the effects of geophysical and geological survey and 
associated activities on marine mammals. 
 
shut-down procedures should be used to protect all marine mammals, not just whales, and the 
analysis in the summary report suggests that implementing this recommendation would not create 
significant economic concerns. Indeed, the Bureau proposes to require that ramp-up and shut-down 
procedures be used to protect all marine mammals. The one situation where this may not be feasible 
is when dolphins approach a vessel or towed equipment to bow-ride or draft off the equipment. The 
frequency of such interactions and the best ways to manage them are not clear. To provide that 
information, the Marine Mammal Commission recommends that the Bureau of Ocean Energy 
Management prepare annual summaries of marine mammal observer reports, including an analysis 
of the frequency and outcome of all marine mammal-vessel interactions. 
 
 Incidental harassment authorizations issued under sections 101(a)(5)(A) and 101(a)(5)(D) 
generally require reporting of all injured or dead marine mammals. The Bureau’s proposed activities 
have the potential to harass marine mammals. Therefore, the Marine Mammal Commission 
recommends that the Bureau of Ocean Energy Management require that all operators report 
immediately to the National Marine Fisheries Service and the local marine mammal stranding 
network all injured and dead marine mammals in the vicinity of the proposed surveys, and suspend 
those activities if a marine mammal is seriously injured or killed and the injury or death could have 
been caused by those activities (e.g., a fresh dead carcass is found). 
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Cumulative effects 
 
 The Bureau’s analysis of cumulative effects evaluated the incremental increase of certain 
aspects of the proposed action when added to other impacts of a similar nature (for example, the 
incremental increase in sound from the proposed active acoustic surveys when added to other 
sources of underwater noise). However, the analysis falls short in evaluating the combined effect of 
all impacts resulting from the proposed action when compared to all existing and reasonably 
foreseeable future actions. The Commission recognizes the difficulty in monitoring and evaluating 
the individual effects of specific activities on marine mammals, let alone the combined effects of 
multiple activities in a constantly changing environment. This is especially true considering that 
effects resulting from the proposed action likely will involve behavioral changes in the affected 
marine mammals and/or indirect effects on prey species, the long-term biological significance of 
which are harder to assess than the significance of acute effects such as injuries or mortalities. 
 
 Nevertheless, numerous guidelines are available for developing a conceptual framework to 
analyze the cumulative effects of sound and other stressors on marine mammals and the marine 
environment (Council on Environmental Quality 1997, National Research Council 2005, Moore et 
al. 2012). A comprehensive analytical framework is necessary to determine if, when, and where 
marine resources, including marine mammals, are being exposed to cumulative effects that reduce 
their status or hinder their potential to grow and recover. Therefore, the Marine Mammal 
Commission recommends that the Bureau of Ocean Energy Management revise its cumulative 
effects analysis to provide a more rigorous and comprehensive assessment of the full impacts of 
sound and other human-caused and natural activities that affect marine resources in the proposed 
action area. 
 
 Please contact me if you have questions about the Commission’s recommendations or 
comments. 
 
       Sincerely, 

        
       Timothy J. Ragen, Ph.D. 
       Executive Director 
 
cc: Michael Payne, National Marine Fisheries Service 
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The National Park Service has reviewed DES-12/0015 the Atlantic OCS
Proposed Geological and Geophysical Activities: Mid- Atlantic and South
Planning Areas and we have no comments.

Thank you for the opportunity to review and provide comments.

Anita Barnett
Environmental Protection Specialist
Planning and Compliance Division
Southeast Region
National Park Service
404-507-5706
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100 Alabama Street
Building 1924
Atlanta GA 30303
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