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MEETING OVERVIEW

Process Background

e The Bureau of Ocean Energy Management (BOEM), in consultation with the National
Marine Fisheries Service (NMFS) and affected coastal states, is developing guidance for
the mitigation of impacts from offshore wind energy projects on commercial and
recreational fishing communities.

e Toinitiate the development of this guidance, BOEM issued a 45-day Request for
Information (RFI) to obtain input from the public. The comments and information
received will inform BOEM’s development of draft guidance to mitigate certain impacts of
offshore wind energy projects to commercial and recreational fisheries.

e Once complete, the draft guidance will be shared with the public for review and input for
a 45-day comment period. Guidelines developed through this process may be updated
periodically based upon public feedback and evaluation by BOEM staff.

Meeting Purpose



e Present the process for developing the draft Guidance for Mitigating Impacts to
Commercial and Recreational Fisheries from Offshore Wind Energy Development to key
stakeholders and answer questions.

e Provide information on how to submit comments during the public comment process.

¢ Receive comments on key issue areas.

Agenda

e Welcome and Opening Remarks

e Logistics and Agenda Review

e Overview of BOEM’s Request for Information to Inform its Guidance Document to
Mitigate Potential Impacts to Fisheries

e Public Comment Period

e How to Submit Written Public Comments

¢ Timeline, Next Steps and Adjourn

Presenters
James Bennett (opening remarks) BOEM
Brian Hooker BOEM

Agency Representatives

Brian Hooker BOEM

Doug Christel NMFS
Facilitation Team

Julielyn Gibbons Kearns & West

Adam Saslow Kearns & West

Hannah Silverfine Kearns & West

Participants

One hundred forty eight (148) people registered for the meeting. A complete list of registrants is
included as an appendix to this summary. Sixteen (16) people provided public feedback.

PRESENTATION HIGHLIGHTS

Welcome and Opening Remarks

e Adam Saslow, facilitator, Kearns & West, welcomed attendees, and reviewed the
meeting logistics and agenda. He emphasized that the meeting is intended as a
conversation between BOEM and fishermen and asked other attendees to remain
primarily in listen-only mode.

e James “Jim” Bennett, Program Manager for BOEM’s Renewable Energy Program,
welcomed participants. Mr. Bennett emphasized the importance of BOEM’s work in
fisheries mitigation as offshore wind projects develop. Mr. Bennett discussed the Biden-
Harris Administration’s “30x30” goals, which aim to secure 30 gigawatts of offshore wind



Presentation

energy by 2030. Mr. Bennett mentioned that these goals will result in thousands of good-
paying, union jobs. He added that:

o

BOEM’s authority to mitigate impacts is afforded by the Outer Continental Shelf
Lands Act (OCSLA), which seeks to minimize or avoid impacts. OCSLA allows
BOEM to establish compensation if these impacts are unavoidable.

The guidance will clarify what developers should consider before submitting their
plans, and how developers can engage the commercial fishing industry.

BOEM is not creating a general fund, as they are required to submit all funds to
the U.S. Department of Treasury.

The goal is to offer more transparency and establish a clear process around
fisheries mitigation by summer 2022 to support BOEM'’s environmental analysis
for the construction and operations of several East Coast projects.

BOEM will use information from this dialogue, and from discussions with federal,
state, and Tribal partners to shape future mitigation discussions and develop a
lasting engagement strategy that prioritizes science and meaningful
collaboration.

Overview of BOEM’s Request for Information to Inform its Guidance for Mitigating
Impacts to Commercial and Recreational Fisheries from Offshore Wind Energy
Development (Brian Hooker, Lead Biologist, Office of Renewable Energy Programs,

BOEM)

Mr. Hooker’s presentation can be accessed at:
https://www.boem.qgov/sites/default/files/documents/renewable-enerqy/BOEM-Fisheries-

Guidance.pdf.
Mr. Hooker shared that:

©)

BOEM is in the initial stage of the fisheries mitigation guidance development
process and wants input from fishermen before drafting the guidance document.
BOEM can impose mitigation measures, but the guidance would not apply to
impacts that are separate from a given project.

Financial compensation will likely be handled at a regional level. There are more
data on the East Coast than other regions.

BOEM is not soliciting input on environmental monitoring of biological resources.
BOEM does not want to repeat the efforts of those agencies.

PuBLIC FEEDBACK PERIOD

Public comments generally fell into one of the following topic areas highlighted in the RFI:
fisheries communication and outreach; project siting, design, navigation, and access; safety;
environmental monitoring; and financial compensation. Specific comments provided are
described in greater detail below.

Fisheries Communication and Outreach

Fewer than 15 people from the fishing industry are on a call in which there are more than
120 attendees. This meeting should not be mischaracterized as having a large presence
from the fishing community. The timeline for guidance is being rushed. If guidance is
published in the spring after Construction and Operations Plans (COPs) are submitted,
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how can feedback be incorporated for the summer when COPs have already been
submitted and Environmental Impact Statements (EISs) take months to write?

o Mr. Hooker responded that the hope is that COPs will provide guidance that has
already been incorporated. The Draft EIS is still being drafted, and the COP and
mitigation are typically revised during the draft period. However, developers are
still in the process of understanding mitigation and revising plans based upon
ongoing negotiations.

o Doug Christel replied that NMFS will be part of the Technical Working Group,
identifying data issues and working with partners to address those issues.

There’s concern within commercial fisheries that BOEM issued best management

practices in 2014 that didn’t require mitigation. Despite this, multiple wind projects have
been approved since. There’s frustration with the limited time to engage during the

current process, when the fishing community has been asking for workshops and other
discussions for years. BOEM generally references climate change as a threat, but squid
(for example) is a climate change “winner.” BOEM leases areas with squid populations.
Squid farms need equipment that won’t work where there is offshore wind development.

o Mr. Hooker replied that BOEM is asking for feedback on the desired process
leading up to proposed mitigation/compensation. States will also have their own
meetings in this process.

The fishing industry was devalued in both this process and the Vineyard Wind process.
The process was disheartening. BOEM should set up meetings in every community
impacted.

These types of meetings are not accessible to fishermen, because they can’t take the
day off. NOAA has observer data about where people are fishing based on the history of
tows. The answers to many of the questions are already in the data. It is concerning that
projects like Vineyard Wind and South Fork are moving forward and fishermen didn’t
have a choice.

BOEM could ask Congress for mitigation funds like those provided for oil and gas.
BOEM needs to improve its messaging and communication. BOEM has already
approved projects and entered into leases without mitigation language.

o Mr. Hooker responded that a lease is an important document governing what
occurs on a lease, but most stipulations regarding actual projects are attached to
the terms and conditions of approval of the plan submitted by the lessee. In
terms of payments to the Federal government (U.S. Treasury), leases deal
primarily with rent and operating fees.

Will these discussions replace negotiations between states and prospective wind
developers?

o Mr. Hooker responded that nothing overwrites existing processes, but that this
effort seeks to create consistency in negotiations. An objective is to help ensure
that there is no differential treatment based on port or state.



There’s concern that mitigation doesn’t consider cumulative impacts across projects.
Examining cumulative approaches would help identify areas where mitigation is too high,
and no further areas should be leased.

o Mr. Hooker replied that an EIS considers cumulative effects and future actions.
Mitigation imposed on a specific project must be related to that project, but how
to deal with thresholds is one of the questions that the guidance could address.

Cumulative impacts must be considered in offshore wind. One wind farm is not in a
vacuum. Guidance should be mandatory and retroactive and consider fishermen
displacement. Decades of scientific surveys went into catch limits, but small businesses
are pitted against billion-dollar hedge funds in offshore wind. Wind farms should be
regulated under the Magnuson-Stevens Act.

Fishermen have repeated the same comments for years. There is a power disparity and
fishermen don’t trust the process. Fishermen must attend each wind developer meeting
and individual business owners are up against the industry. The coastal lane
investigation should be made public.

o Mr. Hooker replied that previous environmental reviews and decisions are
documented in environmental assessments.

The fishing industry has existed for centuries and is being compromised by a new
industry. The government is not sufficiently respecting ocean fisheries and their
importance in providing food for this country. BOEM has two projects in the leasing
process whose impacts should be reevaluated.

o Mr. Hooker indicated that BOEM identifies areas that are least-conflicted from a
variety of ocean uses and environmental concerns and specifically tries to avoid
areas with the greatest fishing effort and productivity. BOEM is always trying to
improve the process.

The mitigation process should include food insecurity. The Barrier Islands in New Jersey
are considered food deserts and will be impacted by the loss of fishing opportunities in
lease sites. Community members haven’t been invited to meetings. If marine mammals
are impacted by offshore wind, then community members, the tourist industry, and the
land-based agriculture industry should be invited.

The fishing community has repeated itself many times to BOEM and developers through
verbal comments and workshops.

Offshore wind is not the answer. Fishermen have a long history of stewardship with the
ocean that needs to be recognized. What's BOEM'’s authority for issuing leases on the
Atlantic Outer Continental Shelf (OCS)?

o Mr. Bennett stated he would follow up regarding the “ownership” of the OCS.
Below is Mr. Bennett’s follow-up response: No one ‘owns” the oceans in the
same sense as individuals and entities own property within a country. Rather,
there is a set of internationally recognized principles about the rights that coastal



nations have to control and manage activities off their coasts. Primarily, the
United Nations’ Law of the Sea Convention sets forth a comprehensive legal
framework for the use and protection of the sea, the seabed and subsoil, and the
marine environment, including both natural and cultural resources. Through a
wide range of provisions, the Convention establishes guidelines with respect to
states' navigational rights, maritime zones and boundaries, and economic
jurisdiction. (The U.S., while not yet a party to the treaty, observes the
Convention as reflective of customary international law and practice.) The
Convention recognizes a coastal nation’s sovereign rights over a certain extent of
the seabed for the purpose of exploring it and exploiting its natural resources,
and it recognizes a coastal nation’s sovereign rights over the waters of the
Exclusive Economic Zone for the purposes of exploring and exploiting,
conserving, and managing natural resources, including managing fishing. In the
U.S., Congress has passed several different laws that authorize or regulate
different uses of the ocean and the seabed. It’s difficult to generalize about these
laws, because they may apply to different resources, activities, or locations. The
law that gives BOEM its authority is the Outer Continental Shelf Lands Act
(OCSLA), in which Congress stated, “that the subsoil and seabed of the Outer
Continental Shelf appertain to the United States and are subject to its jurisdiction,
control, and power of disposition as provided in this subchapter [i.e., OCSLA].”
43 USC 1332. Moreover, OCSLA authorizes the Secretary to “grant a lease,
easement, or right-of-way on the outer Continental Shelf” for certain activities,
including those to “produce or support production, transportation, or transmission
of energy from sources other than oil and gas.” 43 USC 1337(p)(1)(C). This
same provision of OCSLA also imposes a general duty on the Secretary to use
her discretion to balance twelve enumerated goals, including prevention of
interference with reasonable uses.

Project Siting, Design, Navigation, and Access

The Empire lease provided no deference to commercial fishing areas. The process used
incorrect data on trawl fleets. Trawl fleets need to be shown as a series of dots. Many
fishermen work offshore in more than one state, and it is a challenge to get home to
market to make a profit because of wind impacts on fishing transit lanes. New York has
had little representation on councils.

BOEM should impose regional mitigation to address more than single projects and
fishermen want lanes in leased areas.

Plans do not state how far wind turbines will be spaced from each other. There are only
two channels for trade and fishing boats, and one collection point to combine electricity.
Why can’t turbines be placed closer together, and is there is a relationship between wind
energy areas and marine reserve areas?

@)

Mr. Hooker replied that there are certain types of gear and types of fishing that
are may be unable to function near some areas. One nautical mile spacing was
developed to mitigate navigation in Southern New England lease areas, but it’s
not a BOEM requirement. It was negotiated as part of mitigation around a
particular COP. BOEM is still negotiating whether some areas move closer or are
more open. Wind farm layouts will be made public after the COP is prepared and
the NEPA environmental review begins. Developers often have conversations



with the fishing industry that BOEM isn’t a part of. BOEM is trying to strengthen
the communication of new leases in the early design phase.

e Fishing appears to be prohibited in some lease areas. If fishermen and their equipment
damage the turbine line, they are liable for the damage, which restricts fishing near the
turbines. Both scenarios need to be mitigated.

e A one-by-one layout should not be used in place of transit lanes. The topic needs to be
revisited to include the industry.

Safety

¢ Wind projects have adverse impacts on search and rescue operations. Automatic
Identification System (AIS) should not be used as a qualifier, and New York does not
have AIS.

e Safety requirements from the U.S. Coast Guard study on the Vineyard Wind project did
not consider cumulative impacts. For transit around and through wind farms, most
fishing boats have one to two people who can navigate around obstacles. Would a new
study consider wind turbines?

o Mr. Hooker clarified that conducting additional port access studies is under the
authority of the U.S. Coast Guard.

Environmental Monitoring
e Using aerial surveys to monitor fishing activities was proposed.

o Mr. Hooker replied that this could be proposed. Those data are currently used to
monitor protected species.

e Spills from development sites and industrial zones are an issue.

Financial Compensation

e Trawl nets need different modeling than fixed gear. The only accurate analysis for trawl
fleet impacts is from the Vineyard Wind lease in Rhode Island. Land-based activities
need to be included in the financial compensation modeling. The Vineyard Wind and
South Fork projects were approved without the benefit of the current process. Guidance
should be made retroactive to projects that already started.

o Mr. Hooker responded that there are different ways to calculate value, directly
and indirectly, and that BOEM is soliciting input on that in the RFI process.

e Financial compensation is important and fishermen need answers, not just questions.
There should be ways to quantify use (location), distinguish between types of fishing,
and compensate for wind farms built in locations for different types fishing.

o Mr. Hooker responded that BOEM is soliciting comments on how to provide
compensation if there aren’t AlS requirements.



BOEM should not rush the process, because there could be serious impacts on fish
spawning and migration. NOAA has data to assess the value of potential losses to the
industry, but it hasn’t been used properly.

Fishermen are displaced without a choice and not compensated for it. There is no plan
for compensation in projects that have already been approved.

o Mr. Hooker responded that BOEM is doing the best it can to engage and reach
out early in the process. BOEM would have traditionally traveled to local ports,
but COVID restricted that kind of outreach.

The South Fork and Vineyard Wind projects need retroactive compensation.

It appears that there will be financial compensation only if necessary. Because other
parts of mitigation are recognized as necessary, BOEM should remove the phrase “if
necessary.”

o Mr. Hooker replied that BOEM goes through a hierarchy of mitigation, and that
decisions must be supported by data.

o Mr. Bennett replied that “if necessary” is a qualification because BOEM doesn’t
have the legal authority to impose compensation unilaterally.

Fishing equipment will be worth less than it is now, and it is hard to estimate by how
much. Fishermen need economists and other professionals, paid for by the wind farms,
to help them successfully negotiate with Orsted/BOEM. There’s no consistent pattern to
engage in complex topics, and it's hard to get fishermen to meetings.

o Mr. Hooker replied that BOEM is trying to create consistency across negotiations
and that compensation for time spent will be taken into consideration.

If project impacts are evaluated on a project-by-project basis, the developers should be
more responsible due to greater impacts.

o Mr. Hooker replied that BOEM is looking for guidance on this.

BOEM should define the term “if needed,” as sufficient funds should be based on the full
value of fisheries for every dollar generated by fish throughout the full supply chain.

o Mr. Hooker clarified that “if needed” means whether BOEM can identify empirical
triggers to determine whether mitigation is necessary for a project to move
forward.

The amount offered for yearly mitigation of Vineyard Wind area impacts was less than
the value of two vessels pulled out of the area every year, which is unacceptable.

o Mr. Hooker responded that BOEM wants to understand the data behind
fishermen’s experiences and that the guidance will assess the value of the
impact and seek to correct issues.



e When research vessels started mobile operations, the fishing community was notified
but had to change their fishing operation location while out at sea, which reduced catch.
Data show only that fishermen fished in their typical locations. Documentation needs to
consider the reduction of effort and retroactive compensation to the industry.

o Mr. Hooker indicated that the anticipated guidance will detail the direct impacts
on commercial fisheries.

¢ In arecent meeting in Rhode Island, an economist presenting on how offshore wind

would impact the fishing industry was prevented from further explaining the effects to the
public.

o Mr. Hooker replied that BOEM seeks to address equitability and fairness in the
guidance.

The meeting adjourned at 12:02 p.m. ET.
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