


Incidental Harassment Authorization

BP Exploration (Alaska) Inc. (BP), 900 E. Benson Boulevard, Anchorage, Alaska 99519, is
hereby authorized under section 101(a)(5)(D) of the Marine Mammal Protection Act (MMPA; 16
U.S.C. 1371(a)(5)(D)), to harass small numbers of marine mammals incidental to specitied
activities associated with a shallow geohazard survey in the Foggy Island Bay area in the
Beaufort Sea, Alaska, contingent upon the following conditions:

1. This Incidental Harassment Authorization (Authorization) is valid from July 1, 2014, through
September 30, 2014.

2. This Authorization is valid only for activities associated with an open-water shallow
geohazard survey and related activities in the Beaufort Sea. The specitic areas where BP’s
surveys will be conducted are within the Foggy Island Bay Area, Beaufort Sea, Alaska, as shown
in Figure 1 of BP’s February 2014 Authorization application.

3. Species Authorized and Level of Take

a. The incidental taking of marine mammals, by Level B harassment only, is limited to
the following species in the waters of the Beautort Sea:

i. Odontocetes: see Table 1 (attached) for authorized species and take numbers.
1. Mysticetes: see Table 1 (attached) for authorized species and take numbers.
ii1. Pinnipeds: see Table 1 (attached) for authorized species and take numbers.

iv. If any marine mammal species not listed in Table 1 are encountered during
seismic survey operations and are likely to be exposed to sound pressure levels (SPLs) greater
than or equal to 160 dB re 1 puPa (rms) for impulse sources, then BP must shut-down the sound
source to avoid take.

b. The taking by injury (Level A harassment) serious injury, or death of any of the
species listed in Table 1 or the taking of any kind of any other species of marine mammal is
prohibited and may result in the modification, suspension or revocation of this Authorization.

4. The authorization for taking by harassment is limited to the following acoustic sources (or
sources with comparable frequency and intensity) and from the following activities:

a. 30 in’ airgun arrays:

b. 10 in® and/or 5 in” mitigation airguns;

c¢. multibeam echosounder, sidescan sonar, and sub-bottom profiler; and

d. Vessel activities related to the shallow geohazard survey.



5. The taking of any marine mammal in @ manner prohibited under this Authorization must be
reported within 24 hours of the taking to the Alaska Regional Administrator or his designee
(907-586-7638) and the Chief of the Permits and Conservation Division, Office of Protected
Resources, NMFS, or her designee (301-427-8429).

6. The holder of this Authorization must notify the Chief of the Permits and Conservation
Division, Office of Protected Resources, at least 48 hours prior to the start of collecting seismic
data (unless constrained by the date of issuance of this Authorization in which case notification
shall be made as soon as possible) at 301-427-8429 or Candace.Nachman@noaa.gov.

7. Mitigation Requirements: The Holder of this Authorization is required to implement the
following mitigation requirements when conducting the specified activities to achieve the least
practicable impact on affected marine mammal species or stocks:

a. General Vessel and Aircraft Mitigation:

I. Avoid groups of five or more whales by all vessels under the direction of BP.
Operators of support vessels should, at all times, conduct their activities at the maximum
distance possible from such groups of whales.

ii. The vessel shall be operated at speeds necessary to ensure no physical contact
with whales occurs. If the vessel approaches within 1.6 km (1 mi) of observed whales, except
when providing emergency assistance to whalers or in other emergency situations, the vessel
operator will take reasonable precautions to avoid potential interaction with the whales by taking
one or more of the following actions, as appropriate:

A. Reducing vessel speed to less than 5 knots within 300 yards (900 feet
or 274 m) of the whale(s);

B. Steering around the whale(s) if possible;

C. Operating the vessel(s) in such a way as to avoid separating members
of a group or concentration of whales from other individuals of the group;

D. Operating the vessel(s) to avoid causing a whale to make multiple
changes in direction;

E. Checking the waters immediately adjacent to the vessel(s) to ensure that
no whales will be injured when the propellers are engaged; and

F. Reducing vessel speed to 9 knots or less when weather conditions
reduce visibility to avoid the likelihood of injury to whales.

iii. In the event that any aircraft (such as helicopters) are used to support the
planned survey, the mitigation measures below would apply:

A. Under no circumstances, other than an emergency, shall aircraft be
operated at an altitude lower than 1,000 feet above sea level when within 0.3 mile (0.5 km) of
groups of whales.

B. Helicopters shall not hover or circle above or within 0.3 mile (0.5 km)
of groups of whales.

C. At all other times, aircraft should attempt not to fly below 1,000 ft
except during emergencies and take-offs and landings.
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b. Seismic Airgun Mitigation:

i. Whenever a marine mammal is detected outside the exclusion zone radius and
based on its position and motion relative to the ship track is likely to enter the exclusion radius,
calculate and implement an alternative ship speed or track or de-energize the airgun array, as
described in condition 7(b)(iv) below.

ii. Exclusion Zones:

A. Establish and monitor with trained Protected Species Observers (PSOs)
an exclusion zone for cetaceans surrounding the airgun array on the source vessel where the
received level would be 180 dB re 1 pPa rms. This radius is estimated to be 200 m from the
seismic source for the 30 in® airgun array and 50 m for a single 5 in® airgun.

B. Establish and monitor with trained PSOs an exclusion zone for
pinnipeds surrounding the airgun array on the source vessel where the received level would be
190 dB re 1 yPa rms. This radius is estimated to be 70 m from the seismic source for the 30 in®
airgun array and 20 m for a single 5 in® airgun.

iii. Ramp-up:

A. A ramp-up, following a cold start, can be applied if the 180 dB re 1 pPa
rms exclusion zone has been free of marine mammals for a consecutive 30-minute period. The
entire exclusion zone must have been visible during these 30 minutes. If the entire exclusion
zone is not visible, then ramp-up from a cold start cannot begin.

B. Ramp-up procedures from a cold start shall be delayed if a marine
mammal is sighted within the exclusion zone during the 30-minute period prior to the ramp up.
The delay shall last until the marine mammal(s) has been observed to leave the exclusion zone or
until the animal(s) is not sighted for at least 15 or 30 minutes. The 15 minutes applies to
pinnipeds, while a 30 minute observation period applies to cetaceans.

C. A ramp-up, following a shutdown, can be applied if the marine
mammal(s) for which the shutdown occurred has been observed to leave the exclusion zone or
until the animal(s) is not sighted for at least 15 minutes (pinnipeds) or 30 minutes (cetaceans).

D. If, for any reason, electrical power to the airgun array has been
discontinued for a period of 10 minutes or more, ramp-up procedures shall be implemented.
Only if the PSO watch has been suspended, a 30-minute clearance of the exclusion zone is
required prior to commencing ramp-up. Discontinuation of airgun activity for less than 10
minutes does not require a ramp-up.

E. The seismic operator and PSOs shall maintain records of the times
when ramp-ups start and when the airgun array reaches full power.

F. The ramp-up will be conducted by doubling the number of operating
airguns at 5-minute intervals, starting with the smallest gun in the array.

iv. Power-down/Shutdown:
A. The airgun array shall be immediately powered down (reduction in the
number of operating airguns such that the radii of exclusion zones are decreased) whenever a
marine mammal is sighted approaching close to or within the applicable exclusion zone of the
full array, but is outside the applicable exclusion zone of the single mitigation airgun.




B. If a marine mammal is already within the exclusion zone when first
detected, the airguns shall be powered down immediately.

C. Following a power-down, ramp-up to the full airgun array shall not
resume until the marine mammal has cleared the exclusion zone. The animal will be considered
to have cleared the exclusion zone if it is visually observed to have left the exclusion zone of the
full array, or has not been seen within the zone for 15 minutes (pinnipeds) or 30 minutes
(cetaceans).

D. If a marine mammal is sighted within or about to enter the 190 or 180
dB (rms) applicable exclusion zone of the single mitigation airgun, the airgun array shall be
shutdown immediately.

E. Airgun activity after a complete shutdown shall not resume until the
marine mammal has cleared the exclusion zone of the full array. The animal will be considered
to have cleared the exclusion zone as described in Condition 7(b)(iii) above under ramp-up
procedures.

v. Poor Visibility Conditions:
A. If during foggy conditions, heavy snow or rain, or darkness, the full
180 dB exclusion zone is not visible, the airguns cannot commence a ramp-up procedure from a
full shut-down.

B. If one or more airguns have been operational before nightfall or before
the onset of poor visibility conditions, they can remain operational throughout the night or poor
visibility conditions. In this case ramp-up procedures can be initiated, even though the exclusion
zone may not be visible, on the assumption that marine mammals will be alerted by the sounds
from the single airgun and have moved away.

C. The mitigation airgun will be operated at approximately one shot per
minute and will not be operated for longer than three hours in duration during daylight hours and
good visibility. In cases when the next start-up after the turn is expected to be during lowlight or
low visibility, use of the mitigation airgun may be initiated 30 minutes before darkness or low
visibility conditions occur and may be operated until the start of the next seismic acquisition line.
The mitigation gun must still be operated at approximately one shot per minute.

c. Subsistence Mitigation Measures:
i. Airgun and echosounder, sonar, and sub-bottom profiler operations must
conclude by midnight on August 25, 2014;

ii. BP will participate in the Communications Center that is operated annually
during the bowhead subsistence hunt; and

iii. Inupiat communicators will work on the source vessel.

8. Monitoring

a. BP must designate biologically-trained, on-site individuals (PSOs) to be onboard the
source vessel, who are approved in advance by NMFS, to conduct the visual monitoring
programs required under this Authorization and to record the effects of shallow geohazard
surveys and the resulting sound on marine mammals.



i. PSO teams shall consist of Inupiat observers and experienced field biologists.
An experienced field crew leader will supervise the PSO team onboard the survey vessel. New
observers shall be paired with experienced observers to avoid situations where lack of experience
impairs the quality of observations.

ii. Crew leaders and most other biologists serving as observers will be individuals
with experience as observers during recent seismic or shallow hazards monitoring projects in
Alaska, the Canadian Beaufort, or other offshore areas in recent years.

iii. PSOs shall complete a training session on marine mammal monitoring, to be
conducted shortly before the anticipated start of the 2014 open-water season. The training
session(s) will be conducted by qualified marine mammalogists with extensive crew-leader
experience during previous vessel-based monitoring programs. An observers’ handbook,
adapted for the specifics of the planned survey program will be reviewed as part of the training.

iv. If there are Alaska Native PSOs, the PSO training that is conducted prior to the
start of the survey activities shall be conducted with both Alaska Native PSOs and biologist
PSOs being trained at the same time in the same room. There shall not be separate training
courses for the different PSOs.

v. Crew members should not be used as primary PSOs because they have other
duties and generally do not have the same level of expertise, experience, or training as PSOs, but
they could be stationed on the fantail of the vessel to observe the near field, especially the area
around the airgun array and implement a power-down or shutdown if a marine mammal enters
the exclusion zone.

vi. If crew members are to be used as PSOs, they shall go through some basic
training consistent with the functions they will be asked to perform. The best approach would be
for crew members and PSOs to go through the same training together.

vii. PSOs shall be trained using visual aids (e.g., videos, photos), to help them
identify the species that they are likely to encounter in the conditions under which the animals
will likely be seen.

viii. BP shall train its PSOs to follow a scanning schedule that consistently
distributes scanning effort according to the purpose and need for observations. For example, the
schedule might call for 60% of scanning effort to be directed toward the near field and 40% at
the far field. All PSOs should follow the same schedule to ensure consistency in their scanning
efforts.

iX. PSOs shall be trained in documenting the behaviors of marine mammals.
PSOs should simply record the primary behavioral state (i.e., traveling, socializing, feeding,
resting, approaching or moving away from vessels) and relative location of the observed marine
mammals.



b. To the extent possible, PSOs should be on duty for four (4) consecutive hours or less,
although more than one four-hour shift per day is acceptable; however, an observer shall not be
on duty for more than 12 hours in a 24-hour period.

c. Monitoring is to be conducted by the PSOs onboard the vessel to ensure that no marine
mammals enter the appropriate exclusion zone whenever the seismic acoustic sources are on and
to record marine mammal activity as described in Condition 8(f) below. Two PSOs will be
present on the source vessel. At least one PSO shall monitor for marine mammals at any time
during daylight hours.

d. At all times, the crew must be instructed to keep watch for marine mammals. If any
are sighted, the bridge watch-stander must immediately notify the PSO(s) on-watch. If a marine
mammal is within or closely approaching its designated exclusion zone, the seismic acoustic
sources must be immediately powered down or shutdown (in accordance with condition 7(b)(iv)
above).

e. Observations by the PSOs on marine mammal presence and activity will begin a
minimum of 30 minutes prior to the estimated time that the seismic source is to be turned on
and/or ramped-up. PSOs will remain on duty during the seismic airgun activity and for 30
minutes after the use of the seismic airguns.

f. All marine mammal observations and any airgun power-down, shut-down and ramp-up
will be recorded in a standardized format. Data will be entered into a custom database. The
accuracy of the data entry will be verified daily through QA/QC procedures. These procedures
will allow initial summaries of data to be prepared during and shortly after the field program, and
will facilitate transfer of the data to other programs for further processing and archiving.

g. Monitoring shall consist of recording:

i. The species, group size, age/size/sex categories (if determinable), the general
behavioral activity, heading (if consistent), bearing and distance from seismic vessel, sighting
cue, behavioral pace, and apparent reaction of all marine mammals seen near the seismic vessel
and/or its airgun array (e.g., none, avoidance, approach, paralleling, etc);

ii. The time, location, heading, speed, and activity of the vessel (shooting or not),
along with sea state, visibility, cloud cover and sun glare at:
A. Any time a marine mammal is sighted (including pinnipeds hauled out
on land),
B. At the start and end of each watch, and
C. During a watch (whenever there is a change in one or more variable);

iii. The identification of all vessels that are visible within 5 km of the source
vessel whenever a marine mammal is sighted, and the time observed, bearing, distance, heading,
speed and activity of the other vessel(s);



iv. Any identifiable marine mammal behavioral response (sighting data should be
collected in a manner that will not detract from the PSO’s ability to detect marine mammals);

v. Any adjustments made to operating procedures; and

iv. Visibility during observation periods so that total estimates of take can be
corrected accordingly.

h. BP shall work with its observers to develop a means for recording data that does not
reduce observation time significantly.

i. PSOs shall use the best possible positions for observing (e.g., outside and as high on the
vessel as possible), taking into account weather and other working conditions. PSOs shall
carefully document visibility during observation periods so that total estimates of take can be
corrected accordingly.

J. PSOs shall scan systematically with the unaided eye and reticle binoculars, and other
devices.

k. PSOs shall attempt to maximize the time spent looking at the water and guarding the
exclusion radii. They shall avoid the tendency to spend too much time evaluating animal
behavior or entering data on forms, both of which detract from their primary purpose of
monitoring the exclusion zone.

I. Night-vision equipment (Generation 3 binocular image intensifiers, or equivalent units)
must be made available for use during low light hours and used as necessary, and BP shall
continue to research methods of detecting marine mammals during periods of low visibility.

m. PSOs shall understand the importance of classifying marine mammals as “unknown”
or “unidentified” if they cannot identify the animals to species with confidence. In those cases,
they shall note any information that might aid in the identification of the marine mammal
sighted. For example, for an unidentified mysticete whale, the observers should record whether
the animal had a dorsal fin.

n. Additional details about unidentified marine mammal sightings, such as “blow only”,
mysticete with (or without) a dorsal fin, “seal splash”, etc., shall be recorded.

0. BP shall conduct a fish and airgun sound monitoring program as described in the
Authorization application and further refined in consultation with an expert panel.

9. Data Analysis and Presentation in Reports:

a. Estimation of potential takes or exposures shall be improved for times with low
visibility (such as during fog or darkness) through interpolation or possibly using a probability
approach. Those data could be used to interpolate possible takes during periods of restricted
visibility.



b. Water depth should be continuously recorded by the vessel and for each marine
mammal sighting. Water depth should be accounted for in the analysis of take estimates.

c. BP shall be very clear in their report about what periods are considered “non-seismic”
for analyses.

d. BP shall examine data from the Aerial Surveys for Arctic Marine Mammals and other
such programs to assess possible impacts from their geohazard survey.

e. To better assess impacts to marine mammals, data analysis shall be separated into
periods when a seismic airgun array (or a single mitigation airgun) is operating and when it is
not. Final and comprehensive reports to NMFS should summarize and plot:

i. Data for periods when a seismic array is active and when it is not; and

ii. The respective predicted received sound conditions over fairly large areas (tens
of km) around operations.

f. To help evaluate the effectiveness of PSOs and more effectively estimate take, if
appropriate data are available, BP shall perform analysis of sightability curves (detection
functions) for distance-based analyses.

g. BP should improve take estimates and statistical inference into effects of the activities
by incorporating the following measures:

i. Reported results from all hypothesis tests should include estimates of the
associated statistical power when practicable.

ii. Estimate and report uncertainty in all take estimates. Uncertainty could be
expressed by the presentation of confidence limits, a minimum-maximum, posterior probability
distribution, etc.; the exact approach would be selected based on the sampling method and data
available.

10. Reporting Requirements:

a. BP is required to submit a report to NMFS within 90 days after the end of the shallow
geohazard survey. The report will summarize all activities and monitoring results conducted
during in-water surveys. The Technical Report shall include the following:

I. Summary of project start and end dates, airgun or other active sound source
activity, number of guns, and the number and circumstances of implementing ramp-up, power
down, shutdown, and other mitigation actions;

Ii. Summaries of monitoring effort (e.g., total hours, total distances, and marine
mammal distribution through the study period, accounting for sea state and other factors



affecting visibility and detectability of marine mammals);

iii. Analyses of the effects of various factors influencing detectability of marine
mammals (e.g., sea state, number of observers, and fog/glare);

iv. Species composition, occurrence, and distribution of marine mammal
sightings, including date, water depth, numbers, age/size/gender categories (if determinable), and
group sizes;

v. Analyses of the effects of survey operations; and

vi. Sighting rates of marine mammals during periods with and without survey

activities (and other variables that could affect detectability), such as:

A. Initial sighting distances versus survey activity state;

B. Closest point of approach versus survey activity state;

C. Observed behaviors and types of movements versus survey activity
state;

D. Numbers of sightings/individuals seen versus survey activity state;

E. Distribution around the source vessels versus survey activity state; and

F. Estimates of exposures of marine mammals to Level B harassment
thresholds based on presence in the 160 dB harassment zone.

b. The draft report will be subject to review and comment by NMFS. Any
recommendations made by NMFS must be addressed in the final report prior to acceptance by
NMFES. The draft report will be considered the final report for this activity under this
Authorization if NMFS has not provided comments and recommendations within 90 days of
receipt of the draft report.

c. BP will present the results of the fish and airgun sound study to NMFS in a detailed
report.

11. Notification of Dead or Injured Marine Mammals:

a. In the unanticipated event that the specified activity clearly causes the take of a marine
mammal in a manner prohibited by this Authorization, such as an injury (Level A harassment),
serious injury or mortality (e.g., ship-strike, gear interaction, and/or entanglement), BP would
immediately cease the specified activities and immediately report the incident to the Chief of the
Permits and Conservation Division, Office of Protected Resources, NMFS, or her designee by
phone or email (telephone: 301-427-8401 or Candace.Nachman@noaa.gov), and the Alaska
Regional Stranding Coordinators (telephone: 907-586-7248 or Aleria.Jensen@noaa.gov
or Barbara.Mahoney@noaa.gov). The report would include the following information:

I. Time, date, and location (latitude/longitude) of the incident;
ii. Name and type of vessel involved;

iii. Vessel’s speed during and leading up to the incident;

iv. Description of the incident;
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v. Status of all sound source use in the 24 hours preceding the incident;

vi. Water depth;

vii. Environmental conditions (e.g., wind speed and direction, Beaufort sea state,
cloud cover, and visibility);

viii. Description of all marine mammal observations in the 24 hours preceding the
incident;

iX. Species identification or description of the animal(s) involved;

x. Fate of the animal(s); and

xi. Photographs or video footage of the animal(s) (if equipment is available).

Activities would not resume until NMFS is able to review the circumstances of the prohibited
take. NMFS would work with BP to determine what is necessary to minimize the likelihood of
further prohibited take and ensure MMPA compliance. BP would not be able to resume their
activities until notified by NMFS via letter, email, or telephone.

b. In the event that BP discovers an injured or dead marine mammal, and the lead PSO
determines that the cause of the injury or death is unknown and the death is relatively recent (i.e.,
in less than a moderate state of decomposition as described in the next paragraph), BP would
immediately report the incident to the Chief of the Permits and Conservation Division, Office of
Protected Resources, NMFS, and the NMFS Alaska Stranding Hotline (1-877-925-7773) and/or
by email to the Alaska Regional Stranding Coordinators. The report would include the same
information identified in Condition 9(a) above. Activities would be able to continue while
NMES reviews the circumstances of the incident. NMFS would work with BP to determine
whether modifications in the activities are appropriate.

c. In the event that BP discovers an injured or dead marine mammal, and the lead PSO
determines that the injury or death is not associated with or related to the activities authorized in
this Authorization (e.g., carcass with moderate to advanced decomposition, or scavenger
damage), BP would report the incident to the Chief of the Permits and Conservation Division,
Office of Protected Resources, NMFS, and the NMFS Alaska Stranding Hotline and/or by email
to the Alaska Regional Stranding Coordinators, within 24 hours of the discovery. BP would
provide photographs or video footage (if available) or other documentation of the stranded
animal sighting to NMFS and the Marine Mammal Stranding Network. Activities would be able
to continue while NMFS reviews the circumstances of the incident.

12. Activities related to the monitoring described in this Authorization do not require a separate
scientific research permit issued under section 104 of the MMPA.

13. BP is required to comply with the Reasonable and Prudent Measures and Terms and
Conditions of the Incidental Take Statement corresponding to NMFS’ Biological Opinion.

14. A copy of this Authorization and the Incidental Take Statement must be in the possession of
all contractors and PSOs operating under the authority of this Authorization.
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15. Penalties and Permit Sanctions: Any person who violates any provision of this Authorization
is subject to civil and criminal penalties, permit sanctions, and forfeiture as authorized under the
MMPA.

16. This Authorization may be modified, suspended or withdrawn if the Holder fails to abide by
the conditions prescribed herein or if the authorized taking is having more than a negligible
impact on the species or stock of affected marine mammals, or if there is an unmitigable adverse
impact on the availability of such species or stocks for subsistence uses.

JUN 25 2014

Donnc: _ Date
Director, Office of Protected Resources
National Marine Fisheries Service

Attachment
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Attachment

Table 1. Species authorized for taking by Level B harassment and the maximum authorized

amount of take per species.

Species

Authorized Amount of Take

Beluga Whale 735
Killer Whale 1
Harbor Porpoise 1
Bowhead Whale 1
Gray Whale 1
Bearded Seal 19
Ringed Seal 71
Spotted Seal 23
Ribbon Seal 1
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than if they were the same distance away but in the water below the seismic source. This may
also account for the apparent lack of strong reactions in ice seals (NMFS 2013b).

In most circumstances, bearded seals are likely to avoid certain ensonified areas that may cause
TTS. Bearded seals that avoid these sound fields or exhibit vigilance are not likely to experience
significant disruptions of their normal behavior patterns because the vessels are transiting and the
ensonified area is temporary, and bearded seals seem rather tolerant of low frequency noise.

Our Exposure Analysis concluded that bearded seals were not likely to be exposed to noise
associated with vessel operations or vessel strike in the Beaufort Sea because the noise
associated with vessel operations would drop to 120 dB within 176 m (or less) and the proposed
action only involves one vessel. The limited number of vessels, and small ensonified area
reduced their probability of being exposed to levels that we would consider discountable.

In addition, our Exposure Analysis concluded that we would expect 9 instances in which ringed
seals might be exposed to impulsive noise from sidescan sonar operations. However, none of
these exposures are anticipated to rise to the level of take under the ESA due to exposures
occurring at very low received levels (<120 dB), outside the general hearing range of pinnipeds,
and the directionality, short pulse duration, and small beam width of the source. All of these
factors reduce the probability of exposure of bearded seals to sidescan sonar operations to levels
we consider discountable.

Mitigation measures are designed to avoid or minimize adverse impacts associated with seismic
and other activities to result in a negligible level of effect to bearded seals.

As a result, the proposed action would not appreciably reduce the bearded seal’s likelihood of
surviving or recovering in the wild.

9. CONCLUSION

After reviewing the current status of the listed species, the environmental baseline within the
action area, the effects of the proposed action, and cumulative effects, it is NMFS’ biological
opinion that the proposed action is not likely to jeopardize the continued existence of the
endangered bowhead whale (Balaena mysticetus), threatened Arctic subspecies of ringed seal
(Phoca hispida hispida), or the threatened Beringia DPS of bearded seal (Erignathus barbatus
barbatus).
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10. INCIDENTAL TAKE STATEMENT

Section 9 of the ESA prohibits the take of endangered species without a special exemption. Take
is defined as to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture or collect, or to
attempt to engage in any such conduct. Incidental take is defined as take that is incidental to, and
not the purpose of, the carrying out of an otherwise lawful activity. The ESA, however, does not
define harassment. USFWS has promulgated a regulation which defines harassment as “an
intentional or negligent act or omission which creates the likelihood of injury to wildlife by
annoying it to such an extent as to significantly disrupt normal behavioral patterns which

include, but are not limited to, breeding, feeding, or sheltering.” 50 CFR. § 17.3. Under the
MMPA, there is a definition of what is referred to as Level B harassment: “any act of pursuit,
torment, or annoyance which . . . has the potential to disturb a marine mammal or marine
mammal stock in the wild by causing disruption of behavioral patterns, including, but not limited
to, migration, breathing, nursing, breeding, feeding, or sheltering.” 16 U.S.C. §1362(18)(A)(ii).

In this opinion and incidental take statement, we have considered potential exposures of listed
species to certain sound sources and the effects these sources may have (see Table 13). For any
given exposure, it is impossible to predict the exact impact to the individual marine mammal(s)
because an individual’s reaction depends on a variety of factors (the individual’s sex,
reproductive status, age, activity engaged in at the time, etc.). Therefore, as a precautionary
measure, we rely on the estimated instances of exposure (which are considered to be takes by
harassment under the MMPA\) as a proxy for the ESA take numbers. We find this approach
conservative for evaluating jeopardy under the ESA since the exposure estimates are likely over-
estimates, and since an instance of exposure may not actually result in a take by harassment as
the USFWS has defined the term. Notwithstanding that fact, the exposure estimates reflect the
best scientific and commercial data available.

Under the terms of Section 7(b)(4) and Section 7(0)(2) of the ESA, taking that is incidental to an
otherwise lawful agency action is not considered to be prohibited taking under the ESA,
provided that such taking is in compliance with the terms and conditions of an Incidental Take
Statement (ITS).

Section 7(b)(4)(C) of the ESA provides that if an endangered or threatened marine mammal is
involved, the taking must first be authorized by Section 101(a)(5) of the MMPA. Accordingly,
the terms of this incidental take statement and the exemption from Section 9 of the ESA
become effective only upon the issuance of MMPA authorization to take the marine
mammals identified here (Section 9 of the ESA, however, does not apply to ringed or
bearded seals). Absent such authorization, this statement is inoperative.

The terms and conditions described below are nondiscretionary. PR1 has a continuing duty to
regulate the activities covered by this incidental take statement. In order to monitor the impact of
incidental take, PR1 must monitor the progress of the action and its impact on the species as
specified in the incidental take statement (50 CFR 402.14(i)(3)). If PR1 (1) fails to require their
permittees to adhere to the terms and conditions of the Incidental Take Statement through
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enforceable terms that are added to the permit or grant document, and/or (2) fails to retain
oversight to ensure compliance with these terms and conditions, the protective coverage of
section 7(0)(2) may lapse.

10.1 Amount or Extent of Take

The section 7 regulations require NMFS to estimate the number of individuals that may be taken
by proposed actions or the extent of land or marine area that may be affected by an action, if we
cannot assign numerical limits for animals that could be incidentally taken during the course of
an action (50 CFR 8 402.14 (i); see also 51 FR 19926, 19953-54 (June 3, 1986)). This biological
opinion analyzes and this incidental take statement covers the take associated with PR1
permitting BPXA’s 2D seismic geohazard surveys associated with oil and gas exploration
activities in the Federal and state waters of Foggy Island Bay in the Beaufort Sea during the 2014
open water season (July through September).

This project-specific Section 7 consultation is linked indirectly to the programmatic Arctic
Regional Biological Opinion that was issued in April 2013. This tiered process enables NMFS
to track the overall take occurring from multiple oil and gas projects occurring in the Arctic, and
to issue Incidental Take Statements that more accurately estimate the level of take anticipated to
occur.

As discussed in the Approach to the Assessment section of this opinion, we used the best
scientific and commercial information available to determine whether and how listed individuals
in the exposed populations might respond given their exposure to the proposed action. To
estimate the number of animals that might be “taken” in this opinion, we classified the suite of
responses as one or more forms of “take” and estimated the number of animals that might be
“taken” by (1) reviewing the best scientific and commercial information available to determine
the likely suite of responses given exposure of listed marine mammals to the proposed action at
various received levels; (2) classifying particular responses as one or more form of “take” (as
that term is defined by the ESA and implementing regulations that further define “harass”); and
(3) adding the number of exposure events that could produce responses that we would consider
“take.” These estimates include whales and pinnipeds that are likely to be exposed and respond
to low-frequency seismic airgun pulses, pinger and transponder pulses at received levels and
close approaches to vessels that are likely to result in behavioral changes that we would classify
as “harassment.” Based on our Exposure and Response Analyses, we determined that only
certain exposures from 2D seismic operations could rise to the level of “take” as defined under
the ESA. The results of our estimates are presented in Table 13

For bowhead whales, ringed seals, and bearded seals, based on the best scientific and
commercial information available, we would not anticipate responses to impulsive seismic noise
at received levels between 120-159 dB would rise to the level of “take” as defined under the
ESA. For this reason, the total instances of harassment for these species only considered
exposures at received levels > 160 dB.

For purposes of this opinion, the endangered bowhead whale is the only species for which the
Section 9 take prohibition applies. This incidental take statement, however, includes limits on
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taking of ringed and bearded seals since those numbers were analyzed in the jeopardy analysis
and to provide guidance to the action agency on its requirement to re-initiate consultation if the
take limit for any species covered by this opinion is exceeded.

Table 13. Summary of instances of seismic exposure associated with the proposed
action’s 2D seismic survey activities resulting in the incidental take of
bowhead whales, and ringed and bearded seals.

Estimated Instances of Amount of Take Anticipated

Species Exposure to >160 dB Associated with Temporal Extent

AVG MAX Proposed Action of Take

Bowhead Whale 0.04 0.13* 1 July 1, 2014

Bearded Seal 6 19 19 through

Ringed Seal 22 71 71 August 25, 2014

! Since we cannot have a fraction of an instance of exposure, we rounded this exposure up to a single instance of
exposure to be precautionary.

The instances of harassment identified in Table 13 would generally represent changes from
foraging, resting, milling, and other behavioral states that require lower energy expenditures
shifting to traveling, avoidance, and behavioral states that require higher energy expenditures
and, therefore, would represent significant disruptions of the normal behavioral patterns of the
animals that have been exposed. We assume animals would respond to a suite of environmental
cues that include sound fields produced by seismic airguns, sounds produced by the engine of the
surface vessel, and other sounds associated with the proposed activities.

10.2 Effect of the Take

Studies of marine mammals and responses to seismic transmissions have shown that bowhead
whales, as well as ringed and bearded seals are likely to respond behaviorally upon hearing low-
frequency seismic transmissions. Although the biological significance of those behavioral
responses remains unknown, this consultation has assumed that exposure to seismic noise might
disrupt one or more behavioral patterns that are essential to an individual animal’s life history.
However, any behavioral responses of these whales and pinnipeds to seismic transmissions and
any associated disruptions are not expected to affect the reproduction, survival, or recovery of
these species. Exposures sidescan sonar pulses are not anticipated to rise to the level of “take” as
defined under the ESA.

10.3 Reasonable and Prudent Measures (RPM)

“Reasonable and prudent measures” are nondiscretionary measures to minimize the amount or
extent of incidental take (50 CFR 402.02).

The RPMs included below, along with their implementing terms and conditions, are designed to
minimize the impact of incidental take that might otherwise result from the proposed action.
NMFS concludes that the following RPMs are necessary and appropriate to minimize or to
monitor the incidental take of bowhead whales, ringed seals, and bearded seals resulting from the
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proposed action.

1. This ITS is valid only for the activities described in this biological opinion, and which
have been authorized under section 101(a)(5) of the MMPA.

2. The taking of bowhead whales, ringed seals, and bearded seals shall be by incidental
harassment only. The taking by serious injury or death is prohibited and may result in the
modification, suspension or revocation of the ITS.

3. PR1 shall implement measures to reduce the probability of exposing bowhead whales,
ringed seals, and bearded seals to low-frequency seismic transmissions that will occur
during the proposed activities.

4. PR1 shall implement a monitoring program that allows NMFS AKR to evaluate the
exposure estimates contained in this biological opinion and that underlie this incidental
take statement.

5. PR1 shall submit reports to NMFS AKR that evaluate its mitigation measures and
the results of its monitoring program.

10.4 Terms and Conditions

“Terms and conditions” implement the reasonable and prudent measures (50 CFR 402.14).
These must be carried out for the exemption in section 7(0)(2) to apply.

In order to be exempt from the prohibitions of section 9 of the ESA, PR1 must comply with the
following terms and conditions, which implement the reasonable and prudent measures described
above, the mitigation measures set forth in Sections 2.1.2 and 2.1.3 of this opinion, and
reporting/monitoring requirements described in the MMPA authorization.

Partial compliance with these terms and conditions may result in more take than anticipated, and
invalidate this take exemption. These terms and conditions constitute no more than a minor
change to the proposed action because they are consistent with the basic design of the proposed
action.

To carry out RPM #1, PR1 or their authorization holder must undertake the following:

A. At all times when conducting seismic-related activities, PR1 shall require their permitted
operators to possess on board the seismic source vessel a current and valid Incidental
Harassment Authorization issued by NMFS under section 101(a)(5) of the MMPA. Any
take must be authorized by a valid, current, IHA issued by NMFS under section 101(a)(5)
of the MMPA, and such take must occur in compliance with all terms, conditions, and
requirements included in such authorizations.
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To carry out RPM #2, PR1 or their authorization holder must undertake the following:

A. The taking of any marine mammal in a manner other than that described in this ITS must
be reported immediately to NMFS AKR, Protected Resources Division at 907-586-7638.

B. In the event that the proposed action causes a take of a marine mammal that results in a
serious injury or mortality (e.g. ship-strike, stranding, and/or entanglement), BPXA shall
immediately cease operations and immediately report the incident to NMFS AKR,
Protected Resources Division at 907-586-7638 and/or by email to
Jon.Kurland@noaa.gov, Brad.Smith@noaa.gov, Alicia.Bishop@noaa.gov, the Alaska
Regional Stranding Coordinator at 907-586-7248 (Aleria.Jensen@noaa.gov), and PR1
Candace Nachman 301-427-8429 for any MMPA authorization issues.

To carry out RPM #3, PR1 or their authorization holder must undertake the following:

A. The 180 and 190 dB exclusion radii around operating airguns must be fully observed
during daylight hours.

To carry out RPM #4, PR1 or their authorization holder must undertake the following:

A. All mitigation measures as outlined in Section 2.1.2 and 2.1.3 of this biological opinion,
or better or equivalent measures, must be implemented, as appropriate, upon issuance of
an IHA under the MMPA.

B. BPXA will record observations of pinnipeds hauled out and not just in the water

C. BPXA will record observations of estimated exposures of ringed and bearded seals to
seismic noise at received levels > 160 dB. *°

To carry out RPM #5, PR1 or their authorization holder must undertake the following:

A. Establish and monitor a 160 dB (rms) harassment zone for bowhead whales. In the event
BPXA takes one bowhead whale, BPXA will extend their exclusion zone for bowhead
out to the 160 dB isopleth (which is anticipated to occur 2000m from the source vessel)
to ensure no additional takes of bowhead occur. If a bowhead whale is observed
approaching or entering the 160 dB (rms) zone, BPXA will shut-down airgun operations
completely.

B. PR1 must consult weekly by telephone with Jon Kurland, or his designee, at the Juneau

18 For ringed and bearded seals, based on the best scientific and commercial information available, we would not
anticipate responses to impulsive seismic noise at received levels between 120-169 dB would rise to the level of
“take” as defined under the ESA. However, in order to be consistent with the MMPA authorization which includes a
more precautionary threshold for harassment at received levels > 160 dB, we will include a monitoring requirement
for exposures within the 160 dB isopleth which is anticipated to reach out to 1000m from the seismic source vessel.
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Office, Alaska Region, NMFS, at 907-586-7638, providing a status report on the
appropriate reporting items, unless other arrangements for monitoring are agreed upon in
writing. Status reports should also be emailed to Jon.Kurland@noaa.gov.

C. BPXA must adhere to all monitoring and reporting requirements as detailed in the IHA
issued by NMFS under section 101(a)(5) of the MMPA.

D. Submit a draft project specific report that analyzes and summarizes all of the PR1
authorized activities BPXA conducted in Foggy Island Bay during the 2014 open water
season (July through September) to the Assistant Regional Administrator, Protected
Resources Division, NMFS by email to Jon.Kurland@noaa.gov or his designee. This
report will be submitted by January 2015. This report must contain the following
information:

e Dates, times, locations, heading, speed, weather, sea conditions (including Beaufort
Sea State and wind force), and associated activities during all seismic/sonar
operations, equipment recovery, and vessel transits and NMFS’s ESA-listed marine
mammal sightings;

e  Species, number, location, distance from the vessel, and behavior of any ESA-listed
marine mammals, associated with seismic/sonar activity (number of power-downs
and shut-downs), observed throughout all monitoring activities;

e  An estimate of the instances of exposure (by species) of NMFS’s ESA-listed marine
mammals that: (A) are known to have been exposed to the seismic/sonar activity
(based on visual observation) at received levels greater than or equal to 160 dB re
1uPa (rms), 170 dB re 1 pPa (rms), 180 dB re 1 pPa (rms) and 190 dB re 1 pPa
(rms) with a discussion of any specific behaviors those individuals exhibited,*’ and
(B) may have been exposed to the seismic activity at received levels between 160 dB
re 1 uPa (rms) and 190 dB pPa (rms) for all listed marine mammals with a
discussion of the nature of the probable consequences of that exposure on the
individuals that have been exposed;

e The report should clearly compare the anticipated takes (i.e. instances of exposure)
authorized in the ITS with those observed during seismic operations (“take” being
defined as an ESA-listed mysticete or pinniped receiving exposure to seismic pulses
at> 160 dB re 1 pPa (rms)).

e  The draft report will be subject to review and comments by NMFS AKR. Any
recommendations made by NMFS AKR must be addressed in the final report prior
to acceptance by NMFS AKR. The draft report will be considered final for the

7 Based on information provided by BPXA (2014b, a), we anticipate that noise associated with the 30 cui airgun
array will reach the 160, 170, 180, and 190 dB isopleths at approximately 1000 m, 450 m, 200 m and 70 m
respectively from the source.
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activities described in this opinion if NMFS AKR has not provided comments and
recommendations within 90 days of receipt of the draft report.

e Adescription of the implementation and effectiveness of each Term and Condition,
as well as any conservation recommendations, for minimizing the adverse effects of
the action on ESA-listed marine mammals.

11. CONSERVATION RECOMMENDATIONS

Section 7(a)(1) of the ESA directs federal agencies to use their authorities to further the purposes
of the ESA by carrying out conservation programs for the benefit of the threatened and
endangered species. Specifically, conservation recommendations are suggestions regarding
discretionary measures to minimize or avoid adverse effects of a proposed action on listed
species or critical habitat or regarding the development of information (50 CFR 402.02).

1. Operators should use real-time passive acoustic monitoring while in migratory corridors
and other sensitive areas to alert ships to the presence of whales, primarily to reduce the
ship strike risk.

2. NMFS PR1 should work with BOEM and other relevant stakeholders (the Marine
Mammal Commission, International Whaling Commission, and the marine mammal
research community) to develop a method for assessing the cumulative impacts of
anthropogenic noise on marine mammals. This analysis includes the cumulative impacts
on the distribution, abundance, and the physiological, behavioral and social ecology of
these species;

In order to keep NMFS Protected Resources Division informed of actions minimizing or
avoiding adverse effects or benefitting listed species or their habitats, PR1 should notify NMFS
AKR of any conservation recommendations they implement in their final action.

12. REINITIATION OF CONSULTATION

As provided in 50 CFR 402.16, reinitiation of formal consultation is required where
discretionary federal agency involvement or control over the action has been retained (or is
authorized by law) and if: (1) the amount or extent of incidental take is exceeded, (2) new
information reveals effects of the agency action on listed species in a manner or to an extent not
considered in this opinion, (3) the agency action is subsequently modified in a manner that
causes an effect on the listed species or critical habitat not considered in this opinion, or 4) a new
species is listed or critical habitat designated that may be affected by the action. In instances
where the amount or extent of incidental take is exceeded, section 7 consultation must be
reinitiated immediately.
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